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PREFACE

I, the Chairman of the Department-related Pasiat@ry Standing Committee on Human Resource
Development, having been authorized by the Comejitpgesent this Two Hundred and Twenty-seventh
Report of the Committee on the Copyright (Amendm®iit, 2010.*

2. The Copyright (Amendment) Bill, 2010 was intnodd in the Rajya Sabha on 19 April, 2010. In
pursuance of Rule 270 relating to Department-rdl&®arliamentary Standing Committees, the Chairman,
Rajya Sabha, referred** the Bill to the Committae 28 April, 2010 for examination and report withimo
months.

3. A Press Communique was issued by the Commiittéing memoranda/representation from the public.
A total of 68 memoranda were received from the edtalders which were forwarded to the Department of
Higher Education for clause-wise comments.

4, The Committee considered the Bill in fifteettisgs held on 26 May, 4, 15, 22, 29 and 30 Jube 16
and 22 July, 18 and 26 August, 1 and 13 Octobe®atl 18 November, 2010.

5. On 26 May, 2010, the Committee heard the SagreDepartment of Higher Education on various
provisions of the Bill. The Committee interactedtwa number of organizations/associations fromfilhe
music and publishing industry, organizations/asstamis representing the disabled, News Broadcasting
Associations, Association for Radio Operators fadid, Authors’ organizations, lyricists/music corsprs,
Artists organizations, Internet service provideZspyright Board and other organizations. The Conemit
heard the Secretary again on 22 July, 2010 on soneeissues relating to the Bill.

6. The Committee, while drafting the Report, rlam the following:----

(i) Background Note on the Bill and Note on theuskas of the Bill received from the Department of
Higher Education;

(i)  Presentation made and clarifications giverthy Secretary, Department of Higher Education;

(i) Memoranda received from the stakeholdersudaig their oral deposition before the Committee
and feedback; and

(iv) Feedback received from the Department on doestionnaires and the memoranda of the
stakeholders.

7.  The Committee considered the Draft Report @nBii and adopted the same in its meeting held ®n
October, 2010. However, subsequently the Committeeived suggestions from some members relating to
clauses 6 and 7 of the Bill. The Committee heaedShcretary again on these two clauses. Baseceaorah
evidence and the written submission of the Departmrequired modification was made in the Reporictvh
was duly approved by the Committee in its meetieigl lon 18 November, 2010.



8. For facility of reference, observations ancbremendations of the Committee have been printdublich
letters at the end of the Report.

OSCAR FERNANDES

NEw DELHI; Chairman,
October 13, 2010 Department-related Parliamentary
Asvina2l, 1932 $aka Standing Committee on

Human Resource Development



REPORT
l. INTRODUCTION

1.1 The Copyright Act, 1957 was enacted to anmad consolidate the law relating to copyrightsridia.
The Act has been amended five times, since thesge each in the years 1983, 1984, 1992, 1994 an@ tt99
meet with the national and international requiretsemhough the amendments in the year 1994 wette qui
comprehensive, only minor changes were introduleexigh the amendment made in the year 1999 to gompl
with the obligations under the Trade Related Aspettintellectual Property Rights (TRIPS). The Caglyt
(Amendment) Bill, 2010 was introduced in Rajya Salom 19 April, 2010 and referred to the Department-
related Parliamentary Standing Committee on HumasoRrce Development on 23 April, 2010 for
examination and report thereon within two months.

1.2 The Copyright (Amendment) Bill, 2010 seeksatnend the Copyright Act, 1957 with certain changes
for clarity, to remove operational difficulties aatso to address certain newer issues that havegethan the
context of digital technologies and the Internéie Bill also seeks to bring the provisions of thep@right
Act, 1957 in conformity with the two World Intelle@l Property Organization (WIPO) Internet Treaties
namely, WIPO Copyright Treaty (WCT), 1996 and WIP@rformances and Phonograms Treaty (WPPT),
1996 to the extent considered necessary and diesireiie WCT and the WPPT were negotiated in 1996 to
address the challenges posed to the protectionopyrights and related rights by digital technology,
particularly with regard to the dissemination obteicted material over digital networks such asrirge The
WCT deals with the protection for the authors oérliry and artistic works such as writings, compute
programmes, original data-bases, musical worksioatidual works, works of the fine art and photqgia
The WPPT protects certain “related rights” whictke ahe rights of the performers and producers of
phonograms. In order to extend protection of cgpyrimaterial in India over digital networks suchiaternet
and other computer networks in respect of literdrgmatic, musical and artistic works, cinematogréions

and sound recordings works of performers, the dgpyrtAmendment) Bill, 2010 seeks to harmonise the
Copyright Act, 1957 with the two WIPO Internet Tiiea.

1.3 As enumerated in the Statement of ObjectsRembons appended to the Bill, besides amendments in
various provisions, a number of new provisions m@posed to be included in the Act. The most sigat
amendments seek to:----

(i) make the provisions of the Act in conformitytiviWorld Intellectual Property Organization’s
WIPO Copyright Treaty (WCT) and WIPO Performanced Bhonograms Treaty (WPPT);

(i) provide for definition of new terms, namely dmmercial rental”, “Rights Management
Information” and “visual recording” and to amene texisting definitions of the terms “author”,
“cinematograph films”, “communication to the publitinfringing copy”, “performer” and “work

of joint authorship”;

(i) make provision for storing of copyrights reaial by electronic means in the context of digital
technology and to provide for the liability of inbet service providers;

(iv) give independent rights to authors of literand musical works in cinematograph films;

(v) clarify that the authors would have rights ézeive royalties and the benefits enjoyed throtgh t
copyright societies;



(vi) ensure that the authors of the works, in patér, author of the songs included in the
cinematograph films or sound recordings, receiyaltp for the commercial exploitation of such
works;

(vii) allow the physically challenged persons taess to copyright material in specialized formats;

(viii) introduce statutory licensing for versiorcordings of all sound recordings to ensure thatewh
making a sound recording of any literary, dramaticmusical work the interest of the
copyright holder is duly protected;

(ix) introduce a system of statutory licensingbimadcasting organizations to access to literad/ an
musical works and sound recordings without suljgcthe owners of copyright works to
any disadvantages;

(xX) make provision for formulation and administoatiof copyright societies by the authors instead
of the owners;

(xi) make provision for formulation of a tariff lseme by the copyright societies subject to scrutiny
by the Copyright Board;

(xii) provide for continuous payment of royaltiey aggrieved party pending the appeal before the
Copyright Board and the Copyright Board may fixennin tariff pending appeal on the tariff
scheme; and

(xiii) strengthen enforcement of rights by makimigvision of control of importing infringjng copies
by the Customs Department, disposal of infringiogies and presumption of authorship
under civil remedies.

1.4 Keeping in view, the very comprehensive amerts proposed by the Department in the Copyright
Act, 1957, extensively affecting the rights of eglanumber of entities, the Committee decided &k spinion

of all concerned. Accordingly, a Press Releasdiimyimemoranda/suggestions on various provisionhef
Bill from all the stakeholders involved in copyrigivork was issued on 21 May, 2010. The Press Releas
elicited tremendous response from the stakehol@arsof the 68 memoranda received, prominent wena f
the Film Industry, (Film and Television Producensil® of India, Mumbai, Indian Motion Picture Produs’
Association, Mumbai, South Indian Film Chamber amn@nerce, Chennai, Motion Picture Association and
Film Federation of India); Music Industry (RPG Bmtéses-Saregama, Kolkata, Indian Music Industry,
Mumbai, South India Music Companies Associatione@tai and Phonographic Performance Ltd., Mumbai);
Publishing Industry (Association of Publishers ndih, New Delhi, Federation of Indian Publisher&wN
Delhi and Indian Reprographic Rights OrganisatiNiew Delhi); Organizations/Associations representing
visually impaired (Inclusive Planet, Kochi and Xa$ Resource Centre for the Visually Challenged,
Mumbai); News Broadcasting Associations (News Boaaters Association, New Delhi and Indian
Broadcasting Foundation, New Delhi); Association Réddio Operators in India, Author’'s organizations
(Authors’ Guild of India and CISAC); lyricists/muscomposers (Sh. Javed Akhtar, Smt. Shubha Mudghl a
others); Artists organizations (Indian PerforminigtR Society Limited, Mumbai); Internet service piaers
(Yahoo India, Google India, Ebay India) and othegamizations such as Internet and Mobile Assoaiatib
India, Business Software Alliance.

1.5 The Committee started its deliberations wigreliminary discussion with the Secretary, Deparitrof
Higher Education on 26 May, 2010. The Committee iwt@med that India has been a member of the World



Intellectual Property Organisation (WIPO) since 3.9The two WIPO Internet Treaties, namely, the WIPO
Copyright Treaty (WCT) and the WIPO Performances$ Bhonograms Treaty (WPPT) which were negotiated
in 1996, address the challenges posed to the pimtesf copyrights and related rights by digitathaology,
particularly with regard to the dissemination obtected material over digital network such as thterhet.
The member countries of the WIPO agreed on thiyutif having the Internet Treaties in the changeabal
technical scenario and adopted them by consensusdér to sign these treaties, a country has tendnits
domestic legislation and fulfill the treaty obligais before signing these treaties. It was clatiftbat
conformity with the WCT and WPPT provisions did marrant any major overhauling of the national lafs
the countries which were signatory to the Bernev@ation, 1971 and TRIPS, India being one such c¢gunt
The Secretary apprised the Committee that the gegbamendments, besides bringing the Act in corifprm
with the WCT and WPPT could be categorized as tlaolskessing the concerns of music and film industry
specific amendments protecting the physically emged; and those protecting the interests of asitand
amendments relating to operational difficulties amflorcement of rights. The Secretary, further esepkr the
Committee about the main features of the Bill.

1.6 Subsequent to preliminary interaction with tSecretary, Department of Higher Education, the
Committee held a series of meetings with a numberganizations/associations/NGOs/legal expertwels

as some renowned artists concerned with differepéets of copyright law having a direct impact bairt
domain of work. Besides holding extensive delieret with all these stakeholders, the Committe® als
received detailed memoranda from them. Keepingeéw \the wide-ranging impact of proposed amendments
touching upon very complex issues, all these menuaravere forwarded to the Department for ascertgini
its views. Not only this, based on its interactiovith different stakeholders, detailed questiormauwas also
sent to the Department on four occasions along ¥eth pertinent issues raised by some Members. The
Committee also held a final meeting with the offisi of the Department on some core issues rel&irilge

Bill. Feedback received from the Department hasvguioto be of immense help to the Committee in
formulating its views on various provisions of tBid.

. CONSULTATION PROCESS

2.1 Inthe introductory meeting held on 26 Mayl@0he Secretary had dwelt at length on the wéahgring
consultations carried out by the Department withtte¢ stakeholders. The Committee was informed #hat
thirty member Core Group was constituted in 2008eurthe Chairmanship of the then Education Segretar
with representatives of various Ministries/Depantiselike Information and Broadcasting, Science and
Technology, Communications and Information Techgglolndustrial Policy and Promotion, Culture,
Customs, Defence Research and Development, Ledalrg\forganizations such as the Indian Performing
Right Society Limited (IPRS), Phonographic Perfong® Limited (PPL), Film Federation of India (FFI),
Federation of Indian Publishers (FIP), FederatidnPablishers’ and Booksellers’ Association in India
(FPBAI), Authors Guild of India, National Associati of Software Service Companies (NASSCOM), Indian
Newspaper Society, audiovisual performers suchSa#, Asha Bhosle, singer and Smt. Shubha Mudgal,
classical singer, National Institutions like, SghitAcademy, Sangeet Natak Academy, National Schbol
Drama and Film and Television Institute of Indial (I, Academic institutions such as Indian Institutf
Technology (IIT), Delhi and National Law Schoollaflia University (NLSUI), Bangalore, representasive
persons with disability, subject experts such axf.@r.) N.S.Gopalkrishnan, Prof. HRD Chair on IRRd
Director, Inter-University Centre for IPR Studi€nchin, University of Science and Technology, Codmd
Shri Jagdish Sagar, Advocate and Professional EWdrs, Shri Pravin Anand and Shri Hardeep Singh
Anand.



2.2 Thereafter, the first draft of the Bill prepd by the Drafting Committee was circulated in M2§05.
Draft Bill was also put on the public domain througdvertisements, Copyright Office Web-site, alanith
comments sought from Vice-Chancellors, Heads dftii®ns, Bar Council of India and State Bar Caisic
Based on the wide-ranging consultations held wittious stakeholders, the Bill was revised afteluision of
provisions relating to fresh issues.

2.3 The Committee observes that the major distiadeatures of the present Bill when compared vl
previous draft relate to the following:—

- changes made in the definition of terms ‘Autteort ‘work of joint authorship’;
- term of Cinematograph work and joint authorsHifilms;

- independent rights to authors and composersanatograph films;

- statutory licensing for broadcasting;

- compulsory licence for published orphaned woaksi

registration of Copyright Societies.

The Committee also takes note of the fact thatetimportant issues raised by the stakeholdeatirgl
to physically challenged, joint authorship for pumodr and principal director and extension of tewn f
cinematograph films and independents rights toasthnd composers in films have remained unresolved

2.4 During the course of its extensive deliberations wh various stakeholders, one issue which was
raised again and again was their non-involvement irthe consultation process and their concerns not
being addressed fully. From the very detailed feedizk received from the Department as well as its
interactions with all concerned, the Committee is anstrained to observe that perhaps the present Bill
was not shared with the stakeholders at the samevie as the 2005 draft Bill. However, the Committee
feels that by undertaking a very intensive consultion drive by issuing a Press Release followed by
giving an opportunity to all the stakeholders to pesent their views in person as well as in writing ds
now left no scope for any stakeholder being denieithe opportunity to have his say. Not only this, the
Committee has also obtained the response of the Dmfment on all the issues raised/ apprehensions
voiced by a large number of witnesses.

2.5 The Committee has also observed that, by and largejany witnesses working in different areas
touching upon different copyright related domains vere primarily concerned with the safeguarding of
their professional interests. Overall impact of copright law did not seem to be an issue pertinent
enough. The Committee can only say that it is therjmmary duty of the Government, as the law maker,
responsible for both domestic interests and interr#onal commitments to do a balancing act. Similarly
the Committee is mandated to make an objective assament of all the proposed legislations referred to
it. It is against this backdrop, the Committee is making its observations/recommendations in the
succeeding paragraphs.



lll. CLAUSE 2: SECTION 2(D) (V) AND (Z), CLAUSE 5: SECTION 17 AND CLAUSE 12:SECTION
26 JOINT AUTHORSHIP FOR PRODUCER AND PRINCIPAL DIRE CTOR IN
CINEMATOGRAPH FILMS

3.1 With the objective to recognize the intellettcontribution of principal director in cinematagh films,
concept of joint authorship of producer and priatigirector has been proposed. Accordingly, whiteise
2(d) (v) provides that both the producer and tlieggal director will be authors of a cinematogrdiim, sub-
clause (vi) lays down that in relation to a souedording, the producer shall be the author. Segortiuse
2(z) defining the term ‘work of joint authorships proposed to be modified by insertion of an Exalem
clarifying that cinematograph film is to be treat@sl a work of joint authorship except in cases wlibe
producer and the principal director would be theesgerson. Further, clause 5 seeks to amend selction
relating to the first owner of copyright, whereungeoducer and principal director shall be tregt@dtly as
the first owner of copyright after the commencenathe Copyright (Amendment) Act, 2010. In theeca$
a cinematograph film produced before the commenoemiethe Act, the principal director shall enjdyet
copyright for a period of ten years after the exmif the duration of copyright in the cinematogrdim. A
proviso providing that in the case of a principaédtor, the copyright shall subsist until 70 yemsrproposed
to be added to section 26 relating to term of cigyiin cinematograph films.

3.2 The Committee was given to understand thptestent, principal director is only paid fee fis tvork
and the producer does not share rights with hirmcipal director’'s creativity has not yet been rguised
inspite of his intellectual contribution in the at®n of the film. While admitting that such a pigien did not
exist in most of other jurisdictions like USA, iaw pointed out that the US industry was addreghisgssue
through ‘union contracts’. Under this system, rtigal were shared with all the stakeholders in iha-f
making. Not only this, the European Directives iempented by 27 European States introduced ‘worbiaf |
authorship’ in cinematograph films by making priyali director, script writer, dialogue writer and s
composer as joint owners unlike the producer whly amitiated the process of film making. It was als
clarified that the proposed amendments were atedplirt strict conformity with the international &tes and
conventions like the Berne Convention, the RomevEntion and the TRIPS Agreement. Another reason
emphatically advanced was that a well-designedrachial agreement between the producer and theipain
director, clearly stipulating the nature and cohterthe enjoyment of rights jointly owned befotetstart of
the film production would solve many problems oe éxploitation of films in future.

3.3 The proposal to include principal directoraasauthor in case of a cinematograph film was opgpas
very strong terms by all the stakeholders appeaefgre the Committee. The representative&ibh and
Television Producers Guild of Indiaheld that the proposed co-ownership to princijraotior was absolutely
unfair and unjustified as it was the producer wheefl the potential risk of loss as compared toiripal
director charging upfront fee for his serviceswéts the producer who was entrusted with the taskaking a
film, organizing finance, employing artists, tedatians, story writer, music director, lyric writatistributor,
exhibitor etc. and taking all their liabilities/pmmnsibilities. In such a scenario, making the doe@ co-
owner/partner was totally unjustified. Another admnsion voiced by the Guild was that such a malbi
unworkable proposition would result in producers eratering into contracts with directors and degyimeak
to new talent. Committee’s attention was also dréavthe fact that it may so happen that the direictstead
of assigning the rights to the producer may assalhhis rights to third party which may not agrei¢h the
producer’'s commercial plans. Existence of a lel&yipg field in the film industry for these two éigs was
also cited as a factor not necessitating such pogad. It was emphasized that a contract negotimnésdy
between the producer and the director which malpdecpercentage of profit also took full care of tights
of director.



3.4 Endorsing the views of the Film and TelevisiBroducers' Guild, thdndian Motion Picture
Producers Associationsubmitted that it was the producer alone who seifall the losses in case a film
failed, with the director being paid his remunematiee beforehand. In contrast, the investment agk
producing a movie solely rested with the produdkm film proved to be a hit, it benefited everylyod
including the director. Representatives of 8auth Indian Film Chamber of Commercealso pointed out
that inclusion of principal director as author afinematograph film was totally unwarranted asptazess of
film making involved a number of crafts handleddifferent agencies/individuals. Identifying onlyineipal
director could not be considered justifiable.

3.5 Voicing their strong reservations, office-lerarof thelndian Reprographic Rights Organisation
termed the proposed amendment as conceptually ableerdiscriminatory, challengeable and ultra-vioés
Article 14 of the Constitution. Committee’s attemtiwas drawn towards an anomalous situation whege t
principal director may choose to assign his coprtg another party, resulting in the other parjoging the
copyright for a longer term than the producer hifmsgvirtue of proposed amendment in section 26.

3.6 Opposing the amendment, the representativée dndian Broadcasting Foundation opined that the
proposal would affect the broadcasting organization terms of both buying the movies and producing
television content. For buying movies, broadcastmuld now need to negotiate assignment/licensimgraots
with both producer and principal director of sucbvie, thereby making such procurement cumbersordeaan
costly affair. For producing television contentspitge being a producer and owner of television eafntit
would be difficult for a broadcasting organizatimnhave absolute and unrestricted commercial righte to
sharing of its revenue with the principal direabthe concerned television content.

3.7 The Committee shares the apprehensions of the stdl@ders about the proposed inclusion of
principal director as author in clause 2 (d) (v) ofthe Act. Department’s admission that “such a prosion
is not prescribed in most of the jurisdictions likeUSA” and the matter is taken care of through other
means corroborates such apprehensions. It is againtriguing that none of the international treaties
namely WCT and WPPT or even Rome Convention stipule such a concept. It is well established that
the producer is the kingpin who invests substantivenoney, raises finance through institution, utilize
persons/expertise and brings out a product i.e. fit. He takes such initiative and responsibility for
making the work and chooses the director on certaimoffer. It is also an undisputed fact that a direabr
plays a major role in the making of a film but in @-ordination with the producer only. The Committeeis
also surprised to note that nowhere in the proposeBill, the term “principal director” has been defined
whereas the definition of the term “producer” has keen provided under section 2 (uu) of the Copyright
Act, 1957. The Committee feels that this definitiorof producer ought to have been modified in the
context of the proposed amendment. It was also pdid out that the term ‘principal director’ was not
defined under the Berne Convention also. The Comme is not convinced by the contention of the
Department that such a definition is not required die to the clear understanding in the film world abait
the identity of principal director as there are different directors responsible for different aspect®f film
making like music director, art director, action director etc. More so there is no word” as ‘principal
director’ in the parlance of the cine industry at dl as ‘director’ is the term used for any person wio co
ordinates ‘in general way’ while others are on spefic work as music, art, dance etc.

3.8 The Committee observes that opportunity to have pdnership in a cinematograph film is being
given to an undefined person i.e. principal directowithout any liability/responsibility being assigned to
him. In fact, in the film industry today, directors are getting huge money as fee under a mutual coratt



drawn with the producer without any pressure whatsever, leaving no cause for marginalization. The
Committee has been given to understand that even idollywood, fee is allowed and certain profit is
shared under a system/agreement where under no edupartnership between the director and the
producer is there. Such a system can exist in Indiacinema also. The Committee endorses the
apprehensions that the proposed amendment will créa a lot of uncalled for and unnecessary problems
in the Indian cinema. The Committee is in agreemenwith the contention of some stakeholders that this
may lead to a situation when the producer may notrejage directors and may become director, script
writer etc. himself. Further directors may not work in the same capacity and they may be pushed down
as assistant directors, which will stop the upcomipdirectors to reach the top in industry.

3.9 The Committee was informed that the Film Bomds and Film Federation of India had sought for
extension of copyright term for cinematograph filbysamending section 26, specially to exploit alch$ in
new medium and also help the Producers of suchs fidl@onomically. Accordingly, a sub-committee was
constituted by the Department on 6 November, 20B&twheld two meetings on 29 December, 2006 and 4
January, 2008 to discuss the issue. A detailed/stubrt was also submitted by Ministry of HRD IRRair,
Cochin on term extension. One of the options camei was to include director as ‘author’ along with
producer by amending section 2 (d) (v) in orderetdend the term of cinematograph film. Creative
contribution of principal director in the films watso recognised by the representatives of filnustiy during
these discussions. Thus, introduction of the tepnmcipal director was primarily meant to extence th
copyright term of cinematograph film by ten yeahsy direct increase would have led to increasehim t
copyright term of other works also.

3.10 Nobody can deny the fact that interest of producersf old films needs to be fully protected. But the
Committee fails to comprehend the rationale behindhe proposed introduction of a new stakeholder,
i.e., principal director that too for films produced 50 years ago. The main objective of this exerciseas

to protect the producers of old films economicallylt seems remedy proposed is worse than the problem

3.11 In view of the above, the Committee is of the viewhat the proposed amendment to include
principal director as author of a cinematograph film along with producer may create confusion and lead
to uncalled for situations instead of serving the prpose intended for. Committee’s opinion rests onhte
premise that there is a system existing presently here under producers and directors are free to
negotiate on their own terms and conditions. Undethese negotiations/contracts, directors are not oyl
paid their negotiated salary/fee but also certainights in perpetuity relating to the script. Further, as per
the existing system, the principal director is notaking any equity risk in the production/performance of
a film and it is the producer alone who runs the rgk of his investment not being recovered. The
Committee strongly feels that the proposal of jointownership is unfair. It, therefore, recommends tha
the proposal to include principal director as auth@ of the film along with producer may be dropped
altogether.

IV. CLAUSE 2 : DEFINITION OF THE TERM ‘CINEMAT OGRAPH FILM’
4.1 Clause (1) of section 2 of the Act definestdren, “cinematograph film” as follows:

“any work of visual recording on any medium prodiitierough a process from which a moving image
may be produced by any means and includes a segodding accompanying such visual recording and
“cinematograph” shall be construed as including aork produced by any process analogous to
cinematography including video film.”



The Bill seeks to omit the words “on any mediumduced through a process from which a moving
image may be produced by any means” from clause (f)

4.2 The Department has clarified that the dedinitof the term “cinematograph film” is being restisto
tackle the exploitation of works in digital mediuffhe Committee, however, feels that the amendment
cannot be accepted as future systems of electrofia@mat/formation will be left out.

V. CLAUSE 2 : DEFINITION OF THE TERM ‘COMMERCI AL RENTAL’

5.1 The Bill seeks to insert a definition of thent ‘commercial rental’ after Section 2(f) of thethas
indicated below:

‘(fa) “commercial rental” does not include the r@ntease or lending of a lawfully acquired copyaof
computer programme, sound recording, visual rengrdr cinematograph film for nonprofit purposes
by a non-profit library or non-profit educationaktitution.’

5.2 Obligation under Article 11 of the TRIPS Agment, Article 7 of WCT and Article 9 of WPPT to
provide for “commercial rental” rights for computprogrammes and cinematograph film was cited as the
basis for bringing the definition of the term ‘corarnial rental’. Committee’s attention was also dnew the
fact that this right was introduced in 1994 in gmttl4 relating to ‘Meaning of Copyright’ using thnords
‘hire’. However, keeping in view the possibility ofterpreting this term to include non-commerciakhand
lending by libraries and educational institutiothe term ‘hire’ in section 14 (b) for computer pragime was
replaced with the term ‘commercial rental’ in tH8992 Amendment. The term ‘hire’ in section 14 (d} 40)
with regard to a cinematograph film and sound rdicgy respectively is now proposed to be replacdd thie
term ‘commercial rental’. Committee was informedttBpecific definition of the term ‘commercial rehtis
proposed to be inserted with the objective of esglyeclarifying that this right was not applicatite non-
commercial activities of libraries and educationatitutions.

5.3 Representatives of organizations, namely mdMusic Industry, Indian Reprographic Right
Organisation, South India Music Companies Assamaéind Indian Motion Picture Association of America
Saregama- RPG Enterprises and Indian Operationsnéass Software Alliance appearing before the
Committee voiced their serious reservations onpiftupposed definition of the term ‘commercial rentatid
other allied amendment in section 14 (d) and (etherfollowing grounds:

Definition is too wide and provides an indeteratéymeaning. The range of possible misuses in
the name of non-commercial rental is vast, in vidwmumerous large users of copyrighted works
being technically ‘non-commercial’.

- lllegal internet web-sites/services streaminggsamauthorizedly free of cost would misinterpret
the law to mean that in the absence of any fedalreharged by them, they cannot be termed as
infringes.

- It would be possible for anyone to effectivelyfrimge copyright by the simple device of
registering a society (non-commercial body) andrithsting infringing copies on a nominal one-
time payment of non-commercial rent.

- It would prove to be extremely harmful to the mougdustry as it would dilute the market for
legally sold digital copies.



- It would add to the burden of enforcement autlesicharged with combating the widespread
availability of pirated products.

- Courts understand the term ‘non-commercial’ @ngs tthere is no apparent need for the open-
ended definition which can only create difficultiagnterpretation.

5.4 The Committee also takes note of the clatiiims given by the Department on the above appsibies
of the stake holders. It has been pointed outtihairtue of this definition, normal activities pfiblic libraries
and educational institutions will not be affectgddranting rental rights to the authors. As theiespised by
the libraries/educational institutions would bedkegopies, interests of copyright owners would riendally
protected. Finally, this benefit would be availablely if the purpose is non-profit for non-profitaking
institutions.

5.5 The Committee finds merit in the apprehensions void by different stakeholders. It is apparent
that the definition of the term ‘commercial rental’ is too wide and open ended. Mere assurance of
interests of copyright owners remaining fully protected would serve no purpose. The Committee would
also like to point out that the absence of any cléy on the non-profit character of a public library or an
educational institution is likely to result in different interpretations and resultant legal complicaions.
The Committee, therefore, is of the view that in th light of very convincing facts put forth by the
stakeholders based on their experience as copyrighiolders and service-providers, the proposed
amendment needs to be reexamined from all conceivigbaspects. One option can be to clearly spell out
the criteria for designating a library/educational institution as non-profit based. The other option ould
be to restrict the application of this clause to oly Government recognised libraries/educational
institutions. Either way, such specification needf be there in appropriate place either in the Actitself
or in the relevant rules.

VI. CLAUSE 2 : DEFINITION OF THE TERM 'COMMUNI CATION TO THE PUBLIC'
6.1 Section:2 (f) of the Act defines the term “cnmmication to the public” as follows:

“making any work available for being seen or heardtherwise enjoyed by the public directly or by
any means of display or diffusion other than byiisg copies of such work regardless of whether any
member of the public actually sees, hears or otiseranjoys the work so made available.”

The Bill seeks to amend the definition by adding words ‘or performance’ after the word ‘work’dan
extending the communication to the public simultargly or at places and times chosen individually.

6.2 According to the Department, the definitiomstbeen revised to tackle the exploitation of warks
digital medium, thereby bringing the same in comfity with WCT and WPPT. The Committee notes that th
proposed amendment in the definition of the terommunication to the public’ has not found favouthwi
music companies represented by the South India dM@simpanies Association, the RPG Enterprises
Saregama, Indian Music Industry and also the Aasioci of Radio Operators for India. Attention waawdn

to the following factors having an adverse impacttee music industry and radio operators:

- subscription to caller tunes and authorized webgpermitting streaming/downloading of copies
etc. will be considered “communication to the peibinspite of it being a sale of the copy;



no rationale in exclusion of only physical copfesm the purview of “communication to the
public” in an age where commercialization and sdlenusic is taking place extensively through
the medium of internet and transfer of files thioegmputers/blue tooth;

- creation of a transient electronic copy in therse of or for the purpose of “communication to
public” under current law is treated as an infrimgat. While such act by a legitimate TV/Radio
station would be lawful, the section will be mistddgy unauthorized websites treating it as an
activity during the course of “communication to {heblic”.

- free radio broadcast which is a service to thelipuand is also in the interest of artists as it
promotes their compositions will be brought undée tdefinition. Therefore, the word
‘performance’ should be excluded from the provision

- proposed amendment will be misinterpreted byagedquarters when even issuing “digital” copies
would amount to ‘communication to public’. It woubi wrong to consider digital sales such as
iTunes as “communication to the public” In realityis only a sale, but on a different medium.

6.3 The Committee feels that the reservations of the akeholders are unfounded. Issuing physical
copies or legitimate digital downloading music or ieo recording by payment cannot be considered a
communication to the public. The Department has jutified the proposed amendment for exploitation of

digital mediums. As the amendment is in tune with e technological advancement, the Committee
accepts the amendment. The Committee is also of théew that the copyright societies can play a pro-
active role in resolving problems, if any, arisingdue to the proposed changes in the definition.

VII. CLAUSE 2 : DEFINITION OF THE TERM °‘INFRIN GING COPY’

7.1 Clause 2 (m) of the Act defines the exprasSidringing copy’ as a reproduction of a literagramatic,
musical or artistic work or a copy of a cinemat@rdilm made on any medium by any means or anyrothe
recording embodying the same sound recording, mageany means or the sound recording or a
cinematographic film or broadcasting of a programon@erformance if reproduction of sound recording
made or imported in contravention of the provisiohshe Act. The Bill seeks to insert the followipgoviso

to this clause:—

“provided that a copy of a work published in anyewy outside India with the permission of the auth
of the work and imported from that country intoilndhall not be deemed to be an infringing copy”.

7.2 The Committee received memoranda on the pegpiosertion of a proviso to the definition of tieem
‘infringing copy’ from a large number of organizatis/associations. The Committee also had the apptyt
to interact with the representatives of these kodigery strong objections were raised on the pregos
amendment.

7.3 TheSouth India Music Companies Associatiorpointed out that such a move would act as a huge
disincentive for sound recording labels to obtaiense from foreign producers. Thalian Motion Picture
Producers’ Associationwere of the view that it would result in copiesaoivork published outside India to be
imported without consent of the owner thereby dingsthe rights of owner of copyright in such wordsd
diluting the commercial potential of exploitatiohawork. The viewpoint of th&otion Picture Association
was that repealing India’s long-existing nationshaustion rule for copyright would not be a goodigo
choice as all the important copyright producingaret in the WTO have the rule of national exhaumsfiar
copyright national. The national exhaustion is lfier@ to the economy as it allows exclusive distiion



arrangements to be formed and respected and atthe tune, keeps the prices low in the countryhehols
build a strong domestic copyright industry. It veagygested that the concerns over impact of theimxisule
on persons bringing in small quantities of paraiigborted copy-righted material for personal use loa taken
care of by an amendment creating an exception wduakd be narrowly crafted.

7.4 Creation of a parallel market of foreign co$évorks in India was the main objection raisedtly
Indian Broadcasting Foundation. It was apprehended that it would be possible fyr@erson to buy a copy
of a foreign work including a movie and other medatent in any country and import and resell itridia
before the work in question could be formally reks in India. Any content specifically producededited
for a foreign audience could be freely imported dyyone in India without license/permission from the
broadcaster.

7.5 Similar serious concerns were raised by thsishers. TheAssociation of Publishers in Indiapointed
out that the books published in one country coutdfteely made available and sold in India without
amounting to infringement of copyright. Publishag@nts/authors would hesitate from designatingalagian
exclusive territory in which (cheaper) Indian Eofits could be produced as India would not be a fsécu
market. It would not be possible for Indian pubdishto sell Indian Editions into protected markadtsoad
since other countries recognize territoriality. Aating to them, it was a retrograde step dilutimg ability of
various stakeholders in the publishing industrypbiold and enforce the territorial division of righthe very
basis upon which the publishing industry operated.

7.6 Clarification given by thEederation of Indian Publisherswas that the rights were commonly split up
and assigned territorially. Indian publishers ofeerjoyed the right to publish and sell a book ididn while
some other publishers did so in some other coyigsy. Author was given the right to allow parall@lports
regardless of whether or not he was the currenieowh copyright. It was mentioned that as the ammest
would be benefitting authors at the disadvantagéhefpublishers and it would also give rise tayétion
between authors and publishers. Ti@ian Reprographic Rights Organization contended that the provision
was likely to upset the whole pattern of commer@aploitation of most kinds of copyright works, by
legitimizing the circumvention of territorial righticquired by assignees at some cost.

7.7 Equally strong objections were raised by amottakeholder i.e., thBusiness Software Alliance.
According to them, such a move would cause serioumlance of trade, counterfeiting activities asros
borders and total disruption of authorized distifiu channels. It would be impossible for customd horder
police to apprehend illegal copies. Further, thisild make working and enforcement of Licence Agreeis
for computer programmes more complex and burdensomsesers, software publishers and the courts.

7.8 TheAuthors Guild of India was the only body which welcomed the provisioncétding to them,

copy of a work published in a foreign country witfe permission of the author and on being impotted
India, not being considered as infringing copy, \astep taken in the right direction. It was paingait by

them that in the age of globalization where thedbos were becoming highly irrelevant, this wasrnbed of

the hour.

7.9 During the course of the oral evidence befbeeCommittee, th€ederation of Indian Publishersand
the Association of Publishers in Indiafurther elaborated upon their opposition to treetion of a proviso in
section 2 (m). According to them, in the publishindustry, the internationally accepted businessehwas
the territorial division of rights wherein the pidbler had the right to publish territory (countrgpecific
editions. It was also contended that other stakighslincluding the authors and consumers benefitted
territorial division of rights. The existing proid® had an added advantage in cases of books ni@ant



academic purposes. With the proposed amendmenstilkdent community would be hit the hardest. It was
pointed out that in higher education, especiallyniedical and engineering, a lot of foreign booksenaeing
made available in India at low prices in spitelwéit being priced at much higher rate in the couofrtheir
origin. With this amendment, the low priced editaneant for Indian sub-continent could be expobi@dk to
the country of their origin where they were pri@dnuch higher rates. Consequently, the publisiverdd
lose the incentive to sell books in India or in thdian sub-continent at subsidized prices. Re&sdng that
foreign publishers would not like to grant the ieprights to Indian publishers fearing low pricaddian
editions flooding and diluting their own markets.

7.10 All the reservations/objections raised tgy hrious stakeholders were taken up by the Comenitt
with the Department with the intent of having fufiderstanding of the background necessitating iithyegsed
amendment and its exact impact on the various Istédters. As clarified by the Department, the mairppse

of this amendment was to allow for imports of caglgt materials (e.g. books) from other countri¢svds in
accordance with Article 6 of the TRIPS Agreemematieg to exhaustion of rights whereunder develgpin
countries could facilitate access to copyright veoak affordable cost. Exhaustion of rights (popwlealled as
parallel import) was a legal mechanism used toleggyrices of IPR protected materials. This wabh only

if the price of the same works in the Indian markets very high when compared to the price in other
countries from where it was imported to India.

7.11 Committee’s attention was drawn to the fhett tmajority of educational books used in India ever
imported from other countries particularly from d&d EU. There was an increasing tendency by pudrisio
give territorial licence to publish the books atyhigh rates. The low price editions were invalyatithe old
editions than the latest ones. This provision wawdohpel the Indian publishers to price the workssomably
so that it would not be viable for a distributorineport same works to India from other countriekisTwould
also save India foreign exchange on the paymentogpdlties (licence fee) by the Indian publishers to
foreigners.

7.12 Committee was also given to understand byapresentatives of the publishing industry thdteBee of

the Copyright Law was entirely different from theade Marks Act, 1999 and the Patent Act, 1970. The
application of the standards and principles of éhem laws through the proposed amendment of se2{im)
would completely dismantle the business model atisreemployed, rendering several industries undafiin

a specific query in this regard the Departmentrmfed that the concept of international exhaustimvided

in section 107 A of the Patent Act, 1971 and irtieac30 (3) of the Trademarks Act, 1999 and in isec®

(m) of the copyright law were similar. This prowasi was in tune with the national policy on exhaurstof
rights.

7.13 After analysing the viewpoints of all the stakeholdrs along with the clarifications given
thereupon by the Department, the Committee is of t#h view that proposed inclusion of the proviso in th
definition of the term ‘infringing copy’ seems to ke a step in the right direction, specially in the
prevailing situation at the ground level. The presat practice of publishers publishing books under a
territorial license, resulting in sale of books atvery high rates cannot be considered a healthy préce.
The Committee also notes that availability of low pced books under the present regime is invariably
confined to old editions. It has been clearly spd@d that only those works published outside Indiavith
the permission of the author and imported into Inda will not be considered an infringed copy. Nobody
can deny the fact that the interests of students Wbe best protected if they have access to latestlitions
of the books. Thus, apprehensions about the floodjnof the primary market with low priced editions,
may be mis-founded as such a situation would be tded by that country’s law. The Committee would,



however, like to put a note of caution to Governmento ensure that the purpose for which the
amendment is proposed i.e. to protect the interestf the students is not lost sight of.

VIIl. CLAUSE 2 : DEFINITION OF TERM ‘RIGHTS MA NAGEMENT INFORMATION’

8.1 The Clause seeks to insert a new clausear(>xs@ction 2 in order to define the term “Rightsridgement
Information” as follows:—

“(xa) ‘Rights Management Information means-
(a) the title or other information identifying theork or performance;
(b) the name of the author or performer;
(c) the name and address of the owner of rights;
(d) terms and conditions regarding the use of ijies; and

(e) any matter or code that represents the infoomaieferred to in Sub-clauses (a) to (d), but
does not include any device or procedure intendédentify the user.

8.2 The Committee was informed that the inclusafndefinition of the term ‘Rights Management
Information’ which has been brought in conformity Article 12 of the WCT and Article 19 of the WPPT,
would help the film, music and publishing industoyfight piracy. It was clarified that the modesathnology
facilitated management of rights digitally. Howevexttempts were sometimes made to remove these
contractual terms from the digital copies of therkvto prevent detecting the violations of contrasins by

the copyright owner. The proposed provision woudthhin preventing the removal of information regacd
management of rights in the digital copies of thoeky

8.3 The Committee takes note of the followingrabensions raised about the efficacy of the defimiof
the term 'Rights Management Information' by stal@drs like India Operations Business Software Altie,
Indian Reprographic Rights Organisation and Indemadcasting Federation.

- one key element of Subscriber Management Sys®WhS] deployed by Broadcasters is the
identification of the end-subscriber of the chasnéiny removal or alteration of SMS would
deprive a broadcaster of his legitimate revenuevaould also enable MSOs/LCOs in infringing
copyright and not being caught.

- non-inclusion of device/procedure intended tonidig the user in the definition is not a
requirement of WCT. It would not only create praobléor users of devices in which the RMI has
been tampered with, but could also potentiallycaffeeaty compliance.

8.4 On drawing the attention of the Departmenthese issues, the Committee was informed that the
proposed definition of the term ‘Rights Managemlafdrmation’ includes all kinds of information inaing
Subscriber Management System. It was based on t@3 \&hd WPPT mandate whereunder Rights
Management Information does include device or mtome intended to identify the usdhe Committee is of

the view that in the light of clarification given by the Department, the proposed definition of the ten
'Rights Management Information' is in order.

IX. CLAUSE 6:SECTION 18 : ASSIGNMENT OF COPYRIGHT



9.1 Clause 6 of the Bill seeks to amend sectiomelating to assignment of copyright. Sub sectibndf
section 18 of the Act provides that the owner @f ¢bhpyright in an existing work or the prospectivener of
the copyright in a future work may assign to angspa the copyright, either wholly or partially geaiéy or
subject to limitations and for the whole of the woght or any part thereof. However, in the casethaf
assignment of copyright in any future work, theigmsient shall take effect only when the work corimg
existence. Following two provisos to sub-sectionatke proposed to be inserted:-

“Provided further that no such assignment shalglied to any medium or mode of exploitation @ th
work which did not exist or was not in commerciaeuat the time when the assignment was made,
unless the assignment specifically referred to smetlium or mode of exploitation of the work.”

“Provided also that the author of the literary arsical work included in a cinematograph film or isgu
recording shall not assign the right to receiveattigs from the utilization of such work in any rior
other than as part of the cinematograph film omsloecording except to the legal heirs or to a dgpy
society for collection and distribution and anyesgment to the contrary shall be void”.

9.2 Very serious objections were raised by aelangmber of stakeholders on the proposed amendnments
section 18 relating to assignment of copyrightst dldy detailed memoranda was received from athem,

the Committee also held extensive deliberation$ wéipresentatives of different associations/orgdiugs.
The Committee also received memoranda from womdaaed artists, lyricists, authors, music composers
and artists working both inside and outside thdamd=ilm Industry in the context of protection dfeir
copyrights. The Committee also had the opportutotyinteract with a renowned composer and an artist
representing the entire community. As a result, Goenmittee could get an idea about the status tidtsar
specially those working in the film industry. Tovieaan objective assessment about the very compseres
involved against the background of existing copyrilgw and resultant impact of proposed amendmémgs,
Committee also sought the views of the Departmisia result of this exercise, the Committee codé&htify
some contentious issues and analyse their viahitityexact impact on the different stakeholders.

9.3 TheSouth India Music Companies Associationopined that the first proviso would take away the
entire scope for private negotiation in respecasgignment of rights of exploitation in future n&diode
which was highly unfair and violative of the freed®f business under Article 19(1)(g) of the Consitiin.
The Committee was given to understand that indbes of fast evolving technology, a particular mediof
use/mode of exploitation may last only for a perdddix months at the most or one year and afterettpiry
of such period, some new technology could comavatld, therefore, be extremely unfair to confine th
assignment of rights in a work to only the mediuwde in existence or commercial use. The secondsmwrov
would also affect the right of the producer/sourdording label to enter into private agreements e
music composer/lyricist/script writer for the pusgoof collecting royalties on their behalf. Thisulbrender
the licensing of a film/music extremely unworkablace the licensee would have to make separate gragm
to different entities, to producer, music compodegricist, script writer etc. It would make much mo
commercial sense to permit the producer to enteragreements with each of these stakeholders vihere
producer could collect the royalties on their b&halwell.

9.4 TheRPG Enterprises-Saregamawere of the view that the proposed-amendment wbale an un-
intended effect of nullifying all existing contractin respect of pre-amendment copyrights takingdverse
toll on the very survival and viability of the masindustry. It would debar assignment of right®iany
medium or mode of exploitation of the work whicld diot exist or was not in commercial use at thestim
when the assignment was made. Every time a newumedr technology or mode was to be introduced, the



owners would have to trace hundreds and thousahdsitbors and enter into fresh agreements. Voicing
similar concerns, théndian Performing Right Society Limited pointed out that the proposal had far-
reaching consequences. In the era of rapidly chgrngichnology, it was difficult for a film producer music
company or publisher having copyright in a workapdo know the mode of exploitation in future oemvn

the next 5-10 years. The amendment was also sitetd whether the future exploitation of existiegertoire
would be subject to the amendment or not. If malecéve retrospectively, it would lead to tremendo
litigation, taking away existing valuations/propest ownerships. Further, the amendment would ssgiou
affect the liability of authors and film produceraisic companies/publishers to do business and zertbeir
rights.

9.5 TheFilm & Television Producers Guild of India was of the view that restricting mode and medidm o
exploitation in a world where technology was rapidhanging was unfair to licensee/assignee to sacé
limited technology rights. The proposed second ismwvould also be detrimental to the lyricists and
composers as whether the person to whom the aofttiong to assign his copyright would actually béhau's
legal heir or not was a contingent event. Hence,pitoposed clause would prove to be unworkableci@i
similar concerns, théndian Motion Picture Producers’ Association opined that the amendment would
prevent authors from monetizing their rights agrigfons on assignment will adversely affect thehar's
commercial bargaining power with the producers.

9.6 Pointing out similar impact on authors, 8w@uth Indian Film Chamber of Commercecontented that
this amendment will prevent the authors from mamag their rights. Producers had the network,
infrastructure and resources to monetize the wanksrporated in cinematograph films. However, the
restriction on assignment would adversely affeet élathors of musical and literary works or credisng
accorded to such authors in relation to their woBglorsing similar views, thiotion Picture Association
opined that assignments would no longer apply to a mediunmode of exploitation not in existence or “not
in commercial use” at the time of the assignmemeamthat medium or mode was “specifically” mengidin
the assignment. This change would preclude evenrigits” assignments, which in a fast-moving new
technology environment, would severely complicaie dbility of the producer/copyright owner of tlilenfto
exploit the work in new areas, particularly in #igital environment. Therefore, restrictions onigissients
should be deleted from the Bill.

9.7 The Indian Broadcasting Foundation was of the view that currently, broadcasters arnedien
organizations paid lump sum amount to the produrighss holders to obtain assignments/licencesxpio@
films/TV programmes on any medium or mode, wheth@&xistence or subsequently developed. Most afehe
rights were bought upon payment of exorbitant arteuwith the inclusion of this proviso, it would dmme
difficult to freely exploit the rights obtained film/TV programmes on newer exploitation modes ewéren a
complete assignment of rights has been made. Tipgright Act grants economic and moral rights to the
authors of literary and musical works to explogithreconomic rights in a manner most desirabléa¢ont The
proposal would restrict the authors of literary andsical works from freely assigning the right ezeive
royalty for an appropriate consideration agreetvben them and the assignees.

9.8 According to the~ederation of Indian Publishers, modes of exploitation existing at the, time of
original assignment might go completely out of ushin the term of copyright, thus creating lotteijuation
whereby the rights of the assignor (author) andgaes (publisher) would become subject to unpradiet
technological change ego before the term of copyrig many recently published works would expire, e
books might become the main commercial format. $heond proviso may not affect the rights of the
producers in the script /screenplay which is a ditisrwork, not a literary work. It makes the cogyn



situation change completely in regard to a noveteathe novel was used for a film. Voicing simitancerns,
the Association of Publishers in Indiasubmitted that the assignment of rights could dodywith respect to
known forms of exploitation and in contemplatiortfa time of entering into the assignment agreenidm
proposal would severely limit the scope of an assignt of copyright.

9.9 Thelndian Reprographic Rights Organization informed the Committee that the amendment was
likely to result into completely unintended conseges. The technology is changing rapidly and asribdes

of exploitation existing at the time of originalssgnments may go completely out of use within #went of
copyright, it would create a lottery situation sedijng the rights of the assignor (author) and gaes
(publisher) to unpredictable technological chamgeeording to them, author’s right of assignment \srited

to two persons, his legal heirs and a copyrighietgpcThe proposed second proviso would not be alaekas
the persons to whom the author opted to assigadmgright would be the author’s legal heir or natuhd not

be known before the author’s death. Further, it lbanake the author completely dependent on a cobplyri
society which was not in his control. The propasalild create anomalies if a lyricist assigned hghtrto
anyone before the lyrics had been included inna/$§ibund recording.

9.10 TheBusiness Software Alliancewere of the view that the amendment would sevdigilif the
scope of possible assignment of copyright in anykwocluding software considering the manner in athi
technology was leaping forward in recent times. &baer, it was not possible to specify all modes raedia
of exploitation. The proposal should, thereforeréeonsidered as it would subject the rights ofdksignor
(author) and assignee (publishers) to unpredictailenological changes.

9.11 Renowned artis§hri Javed Akhtar was of the opinion that the inclusion of “soundaeings”

in the proposed amendment to Sections 18 and 18&woean that when music and lyrics were exploited a
part of sound recordings, the ‘right to royalty’ wd@ not arise. Since sound recordings were the mmaidium
through which lyrics and music were exploited omiais platforms, authors would be denied royalty in
respect of such exploitation. He further mentiotieat the effect of the language “other than as pathe
cinematograph film” in sections 18 and 19 wouldi¢a a situation where television/cable broadcésiros
and even the distribution and exhibition of films mobile platforms through 3G technology would fesua
denial of royalties to authors.

9.12 The Committee observes that the main contention beteen authors/composers of film lyrics
and music compositions and Film/Producers Music Copanies is about the rights relating to film music.
Film music rights are bundle of copyrights which irclude synchronization right, performing rights,

mechanical reproduction right and sound recording fight. Synchronisation right is that when a music or
song is synchronised to a film, video, televisionrcommercial etc. Performing rights are right to

perform music in public specially in broadcasting TV /Radio), restaurants, airlines, auditoriums or
public functions etc. Mechanical reproduction rights are a royalty paid to a song writer whenever a @y

of one of their songs is made. Sound recording righare owned by producer or a recording company.

9.13 When a song or music is incorporated in a film, ifis relating to synchronization right of author
and music composer which is assigned to the producef the film as per section 17 (b) or in the absare
of agreement, film producer is the first owner. Hovever, film producer is also getting other independsat
rights of author and music composer of their worksenvisaged in section 13 of the Act. As per sectid?
(b), he further assigns these rights to the musicompanies for upfront lump-sum amount. When the
films songs are performed separately and independdn through TV /Radio, restaurants, airlines,
auditoriums or public functions etc. film, producer becomes the first owner and authors/music



composers lose economic benefits of exploitation dfieir works to music companies who become
ultimate owners of these works.

9.14 The Committee also takes note of the fact that ingeendent rights of authors of literary and
musical works in cinematograph films are being wrogfully exploited by the producers and music
companies by virtue of Supreme Court judgment in Inlian Performing Rights Societyvs. Eastern India
Motion Pictures Association (AIR 1977 SC 1443) whitheld that film producer is the first owner of the
copyright and authors and music composers do not k& separate right. The Committee, however,
observes that in the footnote of this very judgeménJustice Krishna Aiyar also advised as follows:

“the authors and music composers who are left in # cold in the penumbral area of policy should
be given justice by recognizing their rights whenheir works are used commercially separately
from cinematograph film and the legislature shoulddo something to help them”.

9.15 It was also clarified through this judgement that te right of producer in a film as entitled under
section 14(1) (c) cannot trench on the composer’'sgyright given under section 14(1) (a) when the mirs
is separately played in a restaurant/aeroplane/radi station/cinema theatre. If producer enjoys
synchronisation right, authors/composers should eojy performing right. The footnote of the judgement
also states that the twin rights can co-exist, eadhlfilling itself in its delectable distinctivenes.

9.16 The Committee can only conclude in the light of théong standing infirmity in the copyright law
outlined above that proposed amendments in sectiati/ and 18 were overdue. It has taken more than
thirty years for the legislature to act upon a Supeme Court directive which indeed is a very sad statof
affairs. The Committee emphatically recommends thathis long standing infirmity in the copyright law
needs to be removed without any further delay.

9.17 The Committee observes that some of the apprehensm® of film producers are not well-
placed. The Committee finds that authors/composerare paid fee for creation of their works and not
upfront guaranteed royalties as mentioned by filmmdustry. The Committee would also like to point out
that promoting of new talent is the hallmark of thefilm industry which gives incentives to producersas
well. In case of non-film music, specially in thease of upcoming artists, if music companies laundhem
by flooding their records in the market, it would be a good exposure for them, finally leading to the
growth of music industry.

9.18 Committee’s attention has also been drawn to sectiol3 (3) (a) of the Act which provides
that copyright shall not subsist in any cinematogrph film if a substantial part of the film is an
infringement of the copyright in any other work. Setion 13(4) .further provides that copyright in a
cinematograph film or sound recording shall not aféct the separate copyright in any work in respectfo
which or a substantial part of which, the film or ©und recording is made. The proposed amendments in
section 17, 18 and 19 are the reiteration of whas ialready provided in section 13 of the Act. In shg the
proposed amendments in section 18 will protect intests of authors in the event of exploitation of thir
work by restricting assignments in unforeseen new ediums and henceforth author of works in films
will have right to receive royalties from the utilization of such work in any other form except to thdegal
heirs or to a copyright society and any other contxct to the contrary shall be void.

9.19 The Committee also observes that many countries pmiit the assignment of rights in a musical or
literary work in past, present and future works. Asthis assignment pertains to the public performance
communication to public, broadcast and cable transission rights, it is immaterial whether any new



mode/medium of use which was not there at the timef assignment provided that these rights in the
literary/musical works have been assigned to thedgal heirs and also to a copyright society. As a ra| the
copyright society will simply proceed to license ne uses, collect royalties and distribute them backo
copyright owners. This institutionalized system wil greatly benefit the authors/lyricists and the
composers as individually they may not be in a pdgdn to collect their royalties.

9.20 The Committee would like to add a note of caution ére that the system of institutionalized
societies needs to be strengthened as everybody magt be in a position to negotiate contracts with
equity and there is a vast difference between cordct of service and contract for service. Establishk
names may negotiate and demand equity but beginnemmay remain at the receiving end and their
contribution may go unnoticed and unrecognized. Th&€ommittee feels that the film industry needs to
address this issue urgently and also evolve a viablprofit sharing system for other categories of
craftsmen/technical experts engaged in the making a film.

X. CLAUSE 7:SECTION 19 : ‘'MODE OF ASSIGNMENT’

10.1 Clause 7 of the Bill seeks to amend sectiboflthe Act, relating to mode of assignment. T8estion

provides that no assignment of copyright in anyknisrvalid unless it is in writing signed by thesamor or

his duly authorized agent. The assignment of cgpyrin the work shall also specify the rights assitjand
the duration and territorial extent of such assigntrand it shall also specify the royalty, if apgyable to the
author or his legal heirs during the currency &f 8ssignment and the assignment shall be subjeetigion,

extension or termination on terms mutually agregdnuby the parties. If the assignee fails to esercights

assigned to him within a period of one year fromdite of assignment, the same shall expire untbsswise

specified in the assignment. If the period or theitbrial extent of assignment is not specifiedliall be

deemed to be five years from the date of assignamahthe territorial extent shall be within Indies, the case
may be.

10.2 The Bill proposes to amend sub-section (3prmvide that the assignment shall specify the rothe
considerations besides the royalty, if any, payabfe Bill further proposes to insert a new sultiseaq8) to
provide that any assignment of copyright in anykvoontrary to that of the terms and conditions efiights
already assigned to a copyright society in whiah althor of the work is a member, shall be deeroduet
void. It is also proposed to insert a new sub-sad®) providing that no assignment of copyrighaimy work

to make a cinematograph film or sound recordingl siféect the right of the author of the work tcaich
royalties in case of utilization of the work in afgrm other than as part of cinematograph film oursl
recording.

10.3 The Department has justified the proposedhdments in the backdrop of royalty in assignmefis;
assignment of copyright in any work to other thatopyright society will be deemed to be void and-fibn
songs will also get the right to receive royaltyemhincluded in cinematograph film or sound recaydiin
case of concerned exploitation. It was pointedtioat when the authors created work for film/souscbrding,
producers insisted for the transfer of all righasthem. This deprived the authors from the benéfiey
enjoyed from the rights assigned to copyright d@se It also led to the taking over of the adntnaigon of
copyright societies by the producers. The prop@edndment would enable the authors to retain thygits
assigned to societies and also retain their contr@ocieties.

10.4 Attention of the Committee was drawn to a henof concerns on the proposed amendments byuwsario
stakeholders appearing before the Committee. Adivaraeletion of proposed addition of sub-secti@B)s
and (9), theSouth India Music Companies Associatiorwas of the view that sub-section (8) would impose



highly unreasonable restrictions on the produc&ésdom of contract. Even if the music composer was
willing to assign the right of exploitation of theork to the producer, the producer could only takeh
assignment on terms similar to those on which tesigament had been made to the copyright society
administring the rights of the music composer. Misild affect the music industry in manifold waifstly,
sub-section (8) had retrospective operation ontiegisarrangements where money had already been paid
based on the existing assessment of the markein8lgc composers could not assign their rightsrtalpcers

for exploitation for a new medium/mode without gsang such rights to their own copyright societyiath
could give rise to a form of militant unionism. Tdily, the rights already assigned to producersflabeld not

be exploited by them in future on the initial terms

10.5 TheMotion Picture Association opined that section 19(8) would undermine theitstlf producers to
use works in films. It should not be made applieablall rights in musical works/literary works.cBen 19(9)
allowed contributors of works to films to retairethright to assign (and under Section 30 A torgm) all uses
other than the use in the film. This would furthenit the ability of the producer to benefit econigaily from
the use of these works.

10.6 Thelndian Broadcasting Foundation informed that broadcasting and media organizatpmd
lump sum amounts to producers/rights holders taioban assignment/licence to exploit a cinematdgrap
film/sound recording/TV programmes and all the wodktained therein in any format. With the inclusif
sub-section (9) it would become difficult to freedyploit the rights obtained in a film/sound redogdTV
programmes in any format other than in conjunctigth the relevant cinematograph or sound recording.
Therefore, sub-section (9), should be deleted. Aling to theFederation of Indian Publishersthe proposed
amendment was violative of Article 9(2) of Bernecti step test.

10.7 Thelndian Reprographic Rights Organisation held that the amendment seemed to create possible
anomalies, besides limiting the author’'s ownersights. Author’s right of assignment was to be tadi to

two persons, namely pis legal heirs and a copysghiety. But the question remains as to whetheptrson

to whom the author opted to assign his copyrightldractually be the author’s legal heir or not. Phneposal
would thus make the author completely dependertherexistence of an effective copyright societyjolvh
was not in his control.

10.8 TheConfederation of International Society for Authors and Composers (CISAC)was of the view
that amendment would serve to reinforce the exjdtigal principle that any assignment which wastreaon

to a prior agreement was null and void. Pghors Guild of India supporting the amendment opined that
the proposed amendment protected the interestiseofithor in case of any ambiguity or confusionb-Su
section (9) was also satisfying to the authors mtieg to which the royalty claims of the author eened
intact in case the work was used in film or sowwbrding.

10.9 Committee’s attention was also drawn tofttw that inclusion of the words ‘sound recording’
along with cinematograph film in sections 18 andwi®ild mean that the ‘right to royalty’ would nafse
when music and lyrics were exploited as part ofnsorecording. This would prove to be detrimentathe
interests of authors. On a specific query in tbigard, the Department informed that the inclusibrsaund
recording’ was to cover non-film music also witliire scope of the section. The definition of ‘cinéogaaph
film’ given in section 2(f) included sound recordiaccompanying the visual recording. Accordingly|ear
term in the contract at the time of transferring siynchronizing right regarding the terms and dioomas of the
separate making of the sound records of the masiaded in the film could protect the interestéha author
of the works.



10.10 Another objection raised by authors peegito the inclusion of words ‘other than as parthef
cinematograph film’ in sections 18 and 19. Impddcwech an amendment would be such that authorsdaaul
denied royalties arising out of television/cabledatcast of films and even the distribution/exhdpitof films

on mobile platforms through 3 G technology. Theyuldoalso be denied their share of the normal lieenc
royalty arising out of music used in advertisemiénts. However, it was categorically pointed out the
Department that rights of authors/music composenespect of a song being played independently dvoul
remain fully secure.

10.11 Reservations were also expressed to userdver any other consideration along with ‘royallywas
pointed out that non-assignable right to royaltyuldlobe rendered useless as producers would betdree
choose the mode of payment to authors.

10.12 At the concluding stage of its deliberagiothe Committee received specific suggestions with
regard to sections 18 and 19 from some memberbeofCommittee. It was pointed out that the proposed
amendments to these two sections leave great $ooenbiguity which could defeat the very purpoee f
which these provisions were made. The term ‘sowedrding’ which has been used twice in the proposed
second proviso to section 18, should only be use# oy deleting the second use of the term. It avesll-
known fact that main vehicle of utilisation of meedi and lyrical works was through sound recordifige
amendment should, accordingly, provide to the asthbe ability to assert their copyrights and righs
granted by the amendment in respect of the ugweedf/tics and musical works as part of sound rengrd

10.13 Second suggestion made was that the worder‘dhan as part of cinematograph film or sound
recording” should also be amended to allow the auith exert the “right to claim royalty” when thigerary
work and musical work is used as part of a cinegrafgh film and should only exclude a situation wkies
literary and musical work is communicated to théljguas part of a cinematograph film in a cinemé. ha
was also emphasized that the provision shouldfgltrat the royalty claimed by the author is “to $leared
equally with the assignee of copyright”. This wolddd to removing the ambiguity with regard to tigit of
royalty as claimed by an author and an assignmiecbmyright (granted by an author) as well as asking
concerns of all the stakeholders by securing araleghare in royalties to them. Similar changes were
suggested in proposed section 19(9).

10.14 Committee’s attention was also drawn to thet fhat the language of the proposed section 19(9)
inadvertently provides an option between royaltgt aansideration. Such a provision was likely to kesathe
“right to royalty” granted by the second provisostection 18. Accordingly, the word “or” used betwdhe
words “royalties” and “consideration” should be lesed by the word “and”, thus confirming the congaul/
nature and sanctity of the authors’ right to royalt

10.15 All these suggestions were deliberated upothe Committee at length. The Committee alsothad
opportunity to seek clarifications in this regaronfi the representatives of the Department of Hiffuercation
and Legislative Department at its meeting held dio9ember, 2010.

10.16 It was clarified by the Ministry that therte“sound recording” was introduced in order toeext the
right of authors and music composers to claim itsshwho create non-film musical works apart frahm f
music. However, keeping in view the possible maiptetation of the words “sound recording”, the samay
be removed not only from the second part but aism fthe first part. It was also pointed out thaw@uld be
imperative to introduce a new provision to protée right of authors and music composers to cldigirt
royalties in non-film works.



10.17 With regard to the suggestion for modifimatof the words “other than as part of cinematolgridm or
sound recording” in the second proviso to secti®nthie following clarification was given by the Nstry:

“Synchronisation right” is that when a musical wanksong is synchronized to a film, video, telewsi

or commercial. Synchronisation right and sound mdicg rights are owned by producer or a recording
company who takes initiative to make a record. Biitgen a song is played/performed independently in
broadcasting (TV/Radio), restaurants, airlinesjtatidms or public functions or through ring torets.,
author, music composers are entitled for royalflé® proposed amendment is to discourage the ¢urren
practice of compelling the ‘authors and music cosgpe to assign all rights to the producers of fiim
sound records when they are engaged because wofetiie bargaining power. The proposed provision
ensures that the authors and music composers eeeedbnomic returns when their work is exploited
through different modes other than as part of finsound recording”.

10.18 The Committee was also apprised by the Mintktat sharing of performing rights royalties hytteors
and music composers equally with music publishBreducers) is an international non-legislative ficac
which is supported by the International Confederatf Societies of Authors and Composers (CISAGJis?

10.19 With regard to implication of the word ‘@$ used between the words ‘royalties’ and ‘conatitar’ in

the proposed section 19(9), the Committee was divemderstand that the word ‘or’ used betweenntbels
“royalties and consideration” in section 19(9) giv@e literal meaning of another possibility andades not
exclude ‘royalty’ for ‘consideration’ and vice-vexs Therefore, the word ‘or' means both royalty and
consideration. However, in order to avoid confusithe word “and” could also be used in place of wed
‘or'.

10.20The Committee observes that one of the plain objdgkes of the proposed legislation is to ensure
that the authors of the works, in particular authors of songs included in cinematograph films or sound
recordings, receive royalty for the commercial exgitation of such works. With a view to remove any
element of ambiguity which may give rise to complations or different interpretations in future, and
also to protect the right of authors and music compsers to claim their royalties in non-film works, he
Committee recommends following amendments in clausé and 7 of the Bill:

Proposed Second Proviso to section 18 may be redsss follows:

“Provided also that the author of the literary or musical work included in a cinematograph
film shall not assign or waive the right to receiveoyalties to be shared on an equal basis with the
assignee of copyright for the utilisation of such wk in any form other than for the
communication to the public of the work along withthe cinematograph film in a cinema hall,
except to the author’s legal heirs or to a copyrighsociety for collection and distribution and any
agreement to contrary shall be void”.

Third proviso as indicated below may be added to ston 18:

“Provided also that the author of the literary or musical work included in the sound
recording but not forming part of any cinematograph film shall not assign the right to receive
royalties to be shared on an equal basis with thesaignee of copyright for any utilisation of such
work except to the author’s legal heirs or to a cédcting society for collection and distribution and
any assignment to the contrary shall be void” .

Proposed sub-section (9) of section 19 should read follows:



(9) “No assignment of copyright in any work to male a cinematograph film shall affect the right
of the author of the work to claim an equal share oroyalties and consideration payable in case of
utilisation of the work in any form other than for the communication to the public of the work,
along with the cinematograph film in a cinema hall”

sub-section (10) as indicated below may be addedgection 19:

(10) “No assignment of the copyright in any workd make a sound recording which does not form
part of any cinematograph film shall affect the right of the author of the work to claim an equal
share of royalties and consideration payable for anutilization of such work in any form” .

Xl. CLAUSE 8: SECTION 19 A: DISPUTES WITH RESPECT TO ASSIGNMENT OF
COPYRIGHT

111 Clause 8 seeks to amend section 19 A rgladilisputes with respect to assignment of copyrig
This section provides that, on receipt of a conmpliom the aggrieved party, the Copyright Boardyrhald
inquiry and pass orders as it may deem fit, inclgdin order for the recovery of any royalty payaBkecond
proviso is proposed to provide that pending dispo$aan application for revocation of assignmette t
Copyright Board may pass any order as it deemségarding implementation of the terms and conadgiof
assignment, including any consideration to be f@ithe enjoyment of the rights assigned.

11.2 The Committee observes that amendment ifoeet®A is meant for providing protection to theter

of any work regarding the payment of considerafanany work by empowering the Copyright Board to
decide on the amount of consideration to be paidhe enjoyment of the work during the pendencyummf
dispute.

11.3 The Committee takes note of certain resemnsiexpressed about the implications of the pregos
amendment. It was pointed out by Beuth India Music Companies Associatiorthat such a move may lead
to situations when music composers/lyricists mbgyffivolous applications for revocation and stiintinue to
get royalty on the basis of an interim order of hepyright Board.The Committee feels that these
apprehensions are somewhat misplaced as CopyrighBrd, a statutory authority is fully competent to
assess the merit of a case filed with it. The Comttée is, however, of the view that with a prescrilst
time-limit for adjudication of an application by the Copyright Board, there is little likelihood of ary
undue delay or any deliberate attempt on the part ba complainant. The Committee, accordingly,
recommends that necessary provision in this regarchay be added at the appropriate place.

11.4 Committee’s attention was also drawn to arotfertinent problem regarding the functioning loé t
Copyright Board. As pointed out by the Phonograplitérformance Ltd., Mumbai, the Copyright Board was
responsible for handling of legal, economic, finahc costing and valuation issues. With added
responsibilities, the Copyright Board presentlyctioning as a part time Board needed to be stremgit and
institutionalized so as to function full time, mieet at regular intervals. The Committee would bekimg
specific suggestions in this regard in the latet pithe Report.

Xll. CLAUSE 15 : SECTION 31: COMPULSORY LICENCE IN WORKS WITHHELD FROM
PUBLIC

12.1 This clause seeks to amend section 31 of¢helealing with compulsory licensing in works whitd
from public. This section provides that if the owné& copyright in any Indian work has refused tpublish or
allow the republication or has refused the perfaroean public of the work and the work is withh&ldm the



public or has refused to allow communication to theblic by broadcast of the work recorded in sound
recording, the Copyright Board may on basis ofdbiaplaint and after giving to the owner of the aagiyt in

the work a reasonable opportunity of being heaml &fter holding such inquiry as it may deem neagssa
direct the Registrar of Copyrights to grant to ttemplainant, a licence. Applicability of this Sextiis
proposed to be amplified from ‘Indian work’ to ‘amyork’. ‘Explanation’ relating to the definition ohdian
work’ is also proposed to be omitted. It is alsogwsed to substitute the word ‘complainant’ with thords
‘such person or persons who, in the opinion ofGlopyright Board, is or are qualified to do so’. Sdztion

(2) is also proposed to be omitted so as to erthieléCopyright Board to grant compulsory licenceriore
than one person.

12.2 The Committee notes that this amendmentésded to help the Indian industries to negotialantary
licences for publication of foreign works in India better terms. Indian industries will also beiposition to
seek compulsory licence in case of failure to neagmtvoluntary licence. Some implications of ‘prepd
amendment of compulsory licensing in all worksbeth Indian and foreign being withheld from pubkiere
pointed out by a number of stakeholders like MotRinture Association of India, Indian Music Indystr
South Indian Music Companies Association, IndiamfdPming Right Society Ltd, Federation of Indian
Publishers and Indian Reprographic Rights Orgapisait was alleged that such a move would make
Copyright Board non compliant with the Berne Cortianand consequently TRIPS Agreement, exposing
India to the possibility of sanctions in WTO.

12.3 On taking up this issue with the Departmémt, Committee was informed that the concept of
compulsory licence in the Indian Copyright Law Ie®n introduced as per the facility of ‘Specialyismns
regarding Developing Countries’ provided in the Apgix of the Berne Convention, 1886 (revised Pacis
1971). India is one of the few member countriescihitilised this facility. It was further clarifiethat
although the existing provision is confined to Brdiworks only, there is an increasing need for sxte
foreign works. There is tendency to price the waorésy high and not publish it in the Indian markating
distributor to import it from foreign markets. Thgoposed amendment will help the Indian industt@es
negotiate voluntary licences for publication ofeign works in India on better terms.

12.4 While welcoming the spirit behind the proposed amedments, the Committee strongly feels
that all grey areas in respect of compliance of THBS Agreement and WTO commitments need to be
made very clear. Reason being is that queries raiddy the stakeholders have not been responded fully
and any ambuiguity in such an area may lead to unmmessary complications.

12.5 The Committee also takes note of the othgrctibns raised by the stakeholders indicated below

- replacing the word ‘complainant’ by ‘such perswrpersons who in the opinion of the Copyright
Board is or are qualified to do so’ is arbitrarythsre is no qualification parameters mentioned in
the Bill.

- it gives sweeping powers to the Copyright Board

- to grant compulsory licences to persons other tha complainant. It is potentially dangerous for
the interests of the copyright owners.

12.6 The Committee has been given to understaad ttte Supreme Court and various High Courts
interpreted this provision to facilitate issue ofiltiple compulsory licences. The Committee, howgetiads
merits in the above objections specially in viewtha present set-up of the Copyright Bodrde Committee
is of the view that criteria qualifying a person tofile a complaint before the Copyright Board needso be



specifically provided for, if not in the Act then in the Rules. A time-frame for disposal of such
complaints also needs to be laid down in the Rule$not already done.

12.7 The Committee also takes note of the proposed amameénts in section 31 A relating to compulsory
licence in unpublished Indian works. The provisionof compulsory licence for orphaned works available
under this section is proposed to be extended to plished works as well. Like in the case of sectioBi,
extension of applicability to all foreign works (ircluding film, DVDs, etc.) could be violative of Beme
Convention and TRIPS Agreement and seem to fall shioof the minimum obligations imposed by such
instruments. The Committee is of the view that futoe implication of proposed amendment in Section
31Avis-a-vis India’'s commitment to international agreement need to be free from any ambiguity so as
to prevent any negative fallout.

Xlll. CLAUSES 17 AND 31: SECTION 31B: COMPULSORY LI CENCE FOR BENEFIT OF
DISABLED SECTION 52(ZB): CERTAIN ACTS NOT BE INFRIN GEMENT OF COPYRIGHT.

13.1 The proposed new section 31 B seeks to peasadhpulsory licence for the disabled. It provittest an
organization, registered under Section 12A of tlewine Tax Act, 1961 and working primarily for thenkefit

of persons with disability and recognized under @t X of the Persons with Disabilities (Equal
Opportunities, Protection of Rights and Full Pépgtion) Act, 1951 may apply to the Copyright Bodod
compulsory license to publish any work in which yaght subsists for the benefit of such persons, tase to
which clause (zb) sub-section (1) of section 52sdoet apply. The Copyright Board shall, after imguio
establish credentials of the applicant and afteingi to the owners of rights in the work a reasdmab
opportunity of being heard dispose of such appboatvithin two months from the receipt of the apption
and direct the Registrar of Copyrights to granthe applicant such a licence to publish the woidt
compulsory licence needs to be issued to make trk available to the disabled. Every compulsorerice
issued under this section shall specify the meatksfarmat of publication, the period during whidiet
compulsory licence may be exercised and the nurabeopies that may be issued. The Board may on a
further application and after giving reasonableapmity to the owners of rights, extend the peraddsuch
compulsory licence and allow the issue of more &ppis it may deem fit. The Copyright Board may #pec
the number of copies that may be published witlpayiment of royalty and may fix the rate of roydty the
remaining copies. Clause 52(zb) seeks to providé the adaptation, reproduction, issue of copies or
communication to the public of any work in a fornmatluding sign language, specially designed onlythe
use of persons suffering from a visual, aural bepdisability that prevents their enjoyment oftsuorks in
their normal format shall not constitute an infeengent of copyright. The Department clarified theg section
has been introduced to facilitate access to warkslisabled persons other than in special formatogsred
under section 52 (i) (zb). The provision will faizte the issue of compulsory licence for the cosioe of
work in any format for the use of the disabled pess

13.2 The Committee received written memoranda fooganizations working for the welfare of disabliée
Inclusive Planet, Kochi and Xavier's Resource Gefar the Visually challenged, Mumbai as well alsent
stakeholders on the proposed provisions. The Caemnialso held extensive interactions with all the
stakeholders on this issue. While the organizatimmesenting the cause of the disabled apprised th
Committee about the inherent shortcomings in thepg@sed provisions going against the targetted
beneficiaries, its attention was also drawn towatlsir potential misuse by the other stakeholders.
Views/apprehensions of all the stakeholders weaeeshby the Committee with the Department. This@se
enabled the Committee to examine the complexitigslved in the proposed provisions not only frore th



point of view of disabled, but also those workirg their cause as well as the other concerned abéders
working in their separate professional domains.

13.3 The Committee takes note of the following rgtemings as pointed by the representatives of two
organizations working for the disabled:

- licensing system as envisaged in section 31 Bldvprevent educational institutions, Self Help
Groups, other NGOs and reading disabled individuatsn undertaking conversion and
distribution.

- time-consuming and cumbersome procedure for mbthipermissions from Copyright Board.
time involved in subsequent conversions will redualtfurther delays causing hardships for
students.

- it would discriminate between blind persons kmayBraille and those not knowing.

- exception as envisaged in Section 52(1) (zbawodir of only ‘specially designed’ format does not
benefit persons affected by cerebral palsy, dyalard low vision.

13.4 On taking up these problem-areas with theaDegent, the Committee was informed that sectidd 31
has been introduced to facilitate access to wanksdisabled persons other than in special formaeeEm
under section 52 (1) (zb). Many restrictions haserbincluded in section 31B so as to prevent plessisuse
of such facility. These restrictions would alsoilitate to identify the institute which was makiegnversion
of works in normal electronic format for the usepoint-disabled. It was further clarified that aimgividual
disabled person with the help of his next friendildoconvert any work for the purposes of privatel an
personal use, including research and study asgedwvinder the proposed amendment to Section 52 1)) (
of the Bill. With regard to expected delay in dispbof applications by the Copyright Board, it vis®rmed
that applications for compulsory licence were tateposed of within two months of receipt.

13.5 It was emphasized by other stakeholders Fikderation of Indian Publishers, Business
Software Alliance, Indian Reprographic Rights Organzation that potential misuse of the proposed
provision for disabled also needed to be tackiediaks suggested that restriction on the extenopfes to be
issued or work may be adapted/reproduced or conuated to the public needed to be imposed. Non-
commercial use needed to be ensured so that thecinop the revenue stream of the copyright ownes wa
mitigated. Response of the Department to theseetnsovas that restrictions included in section 3dde
meant to check possible misuse.

13.6 After analysing the proposed amendments as envisafjén section 31B and 52 (1) (zb) in the
backdrop of interactions held with various stakehallers and the Department, the Committee strongly
feels that concerns raised by the organizations wking for the disabled are indeed very genuine. The
Committee would like to point out that the real obgctive behind these two provisions is to facilitatthe
cause of the disabled. Every attempt needs to be d@to remove all the drawbacks highlighted in the
proposed amendments.

13.7 The Committee is of the firm opinion that all phystally challenged need to be benefitted by the
proposed amendments. It would be very discriminatig if envisaged benefit remains restricted to only
visually impaired, leaving out persons affected bycerebral palsy, dyslexia and low vision. The
Committee takes note of fact that even regular Brdle users complement Braille with other accessible
formats like audio, reading material with large forts and electronic texts. The Committee also obserse



that the modern day Braille production is dependenton the material being first converted into
mainstream electronic formats such as MS Word becae Braille translation software requires inputs in
such formats. The Committee hopes that the requesf orgnisations for extending access of works tolal
accessible formats instead of special formats presty under consideration of the Department will resilt

in a positive outcome. The other request for wideng the scope of compulsory licence to allow other
entities working for disabled in case it is not pasible to withdraw section 31 B also merits a symphétic
consideration by the Department.

13.8 Committee’s attention was drawn to anotlegyative aspect arising out of fees (royalty) likedy
be charged for copies going beyond the number e¥ fropies to be specified by the Copyright Board.
Committee is well aware of the fact that as onlgt‘for profit' organizations are involved in thisea, the
issue of potential fess may prove to be a veryadisaging factor. Department’s response to this etpgsion
that an organization registered under section 12&e Income-Tax Act, 1961 and working primarilyr fo
disabled and recognised under the Persons withblliiees (Equal Opportunities, Protection of Rigtead
Full Participation) Act, 1958 need not pay fee amaly get compulsory licence free of charge doeseem to

be very convincing. Such a provision needs to leeifipally provided in the Act itself.

13.9 The Committee would finally reiterate that the Depatment needs to bring out the required
modifications in section 31B and 52 (1) (zb) basexh very pertinent concerns raised by the organizabins
working for the cause of the disabled.

XIV. CLAUSE 17: SECTION 31C: STATUTORY LICENCE FOR COVER VERSIONS

14.1 This section seeks to provide statutory liegio any person desiring to make a cover verdiensound
recording in respect of any literary, dramatic arsical work, where sound recordings of that workehiaeen
made by or with the licence or consent of the owafehe right in the work in the same medium asl#st
recording, unless the medium of the last recor@img longer in current commercial use.

14.2 Committee’s attention was drawn to the follmyv drawbacks of the proposed amendment by
organizations representing Music companies $euth India Music Companies Association, Indian Muig
Industry and Indian Motion Picture Producers Assocation:-

- the proposed provision sets at naught the bamgppower of the producer as it permits a person
to make a version recording without first approaghthe producer/sound recording label and
entering into private agreement with the latterdbtaining rights to a version recording.

- it does not explicitly state that it is meantyofdr physical format. In physical format, packagin
in the form of an album containing 5-6 songs eshbk the genuineness of the product to the
consumer. In digital format, consumer can be easihfused by a ‘cover version’ song as original
song.

- it reduces the commercial potential of explotatiof sound recordings and thereby repair the
producers’ rights to recover his investment in tieta to the cinematograph film and sound
recording.

14.3 When these issues were taken up with thereeat, the Committee was informed that there Hsaen
complaints from music Industry about infringemeffittleeir rights by other record companies by brimgin
cover versions by misusing Section 52(1) (j) ametsion recordings’ were being made without payirappr
royalties and without maintenance of proper accaufhe problems being faced by Music Industry esldb



this provision have been highlighted in case netato Gramophone Company of India Ltd. vs. Supess€e
Industries (1945 PTR 64). It was further clarifigtht Section 31 C was not a new provision for staju
licence for cover version, but replacement of secf2(1) (j) for better clarity.

14.4 The Committee is inclined to agree with trep&rtment’s view that continuation of fair use skwith
statutory license under 52 (1) (j) needs to be reddrom the list of fair dealing under section &2d be
placed under Chapter VI i.e., licencdhe Committee has been given to understand that thproposed
provision will lead to protection of interest of music industry engaged in the creation of original msic
and certain additional safeguards through a statutry licencing provision have been provided to suithe
needs of the music industry in digital environmentand to ensure that while making sound recording of
any literary, dramatic or musical work, the interes of the copyright holder is duly protected. The
Committee fails to understand the reservations of mmsic companies specially in view of proposed
provision being incorporated in place of existing mvision that too in the background of judicial
pronouncements.

XV. CLAUSE 17: SECTION 31D: STATUTORY LICENCE FOR RADIO BROADCASTING OF
LITERARY AND MUSICAL WORKS AND SOUND RECORDING

15.1 The proposed new Section seeks to deal vathtery licence for broadcasting of literary andsical
works and sound recordings. It provides as follows:

- any broadcasting organization desiring to comueatrito the public by way of a broadcast or by
way of performance of a literary or musical wonk¢luding sound recording which has already
been published may do so.

- the broadcasting organization shall give prioticgy by stating the duration and territorial
coverage of the broadcast and shall pay an advartbe owner of rights in each work royalties in
the manner and at the rate fixed by the CopyrigiarB.

- the names of the authors and the principal paos of the work shall be announced with the
broadcast.

- no fresh alteration to any literary or musicalrkyowhich is not technically necessary for the
purpose of broadcasting, other than shorteningwibik for convenience of broadcast, shall be
made without the consent of the owners of the sight

- the broadcasting organization shall maintainmgxand books of account and allow the owners of
rights or his duly authorized agent/representativenspect all records and books of account
relating to such broadcast.

- the provision shall not affect the operation of dicence issued or any agreement entered into
before the commencement of the Copyright (Amendjrctt 2010.

15.2 The Committee finds that the introductionsgftem of statutory licensing has been proposeakssio
ensure that public has access to musical workstbeeFM radio networks and at the same time, theepvof
copyright works is also not subject to any disadwges. The Committee has been given to underghandhis
system would work in favour of users of copyrighirits who would then not be subject to lengthy, espe
and monopolistic negotiations by the owners ofwioek.

15.3 Divergent views were expressed by differgakeholders on the viability of this amendment.
Welcoming it as a positive move, thedian Broadcasting Foundation pointed out that with pre-worked



terms and conditions, a broadcasting organizationldvhave far greater certainty in terms of itsrapen
cost. Also number of disputes arising due to abjtand unreasonable demands of copyright ownetddwo
likely to be quite low. However, very strong resdions were expressed by organizations like Soodal
Music Companies Association, Indian Music IndusfPfionographic Performance Ltd., Indian Performing
Right Society Ltd. and RPG Enterprises- Saregantaeifollowing grounds:

- the new regime of ‘statutory licensing’ of musdoroadcasters appears to be discriminating as the
copyright owner/author has been denied any sdyeifiixing of royalty.

- like music industry, the broadcasting (except AtRlustry is in the private sector.

- radio industry is risk-free and solely profitemied and already offered concessions by the
Government. Reasons for music industry which talsks in bringing out music being singled out
are not known.

- television industry is a long established indystiot needing any support. However, with such a
provision for broadcasting industry, Televisionustty may also seek concessional licensing for
their programmes as well.

- it will drastically reduce the number of workgcieties can administer by excluding all those
works where the author has already assigned Higsrig

15.4 When asked to clarify their stand on theexfaid reservations, the Department apprised thenGibee
that at present, the access to copyright worksrbpdrasters in the light of the new system of anctf
licences for FM operators was dependant on volyni@ensing. As a result, unreasonable terms and
conditions were being set by the copyright socsetind owners. This has also led to divergent vieyvthe
courts in interpreting the existing compulsory tising provisions under section 31. There wereditans
pending before various High Courts as well as thpy@ight Board regarding the nature of licence dmedrate

of royalties to be paid when works particularly gemwere used for broadcasting. Automatic licencaar-
voluntary licence such as proposed statutory emguedequate return to the owner of works was thst be
solution to make access easy for broadcasting.Cldmemittee is inclined to agree with the contentibrihe
Department. Fast-growing industry like broadcastimipstry needs to have hassle-free access to wbhes
Committee also notes that this provision is sintitethat of statutory licensing for cover version.

155 While agreeing with the justification givey the Department for bringing in Section 31 D, the
Committee would like to point out that there sholdno ambiguity in its applicabilitf.he Committee also
takes note of the that following procedural shortcmings specially taking into account ground realitis—

- viability of payment of royalty in advance.
- practicability of compulsory mentioning of artists’ names.

- requirement of maintenance of agreement betweeie radio broadcaster and the copyright
society may form part of relevant rules.

The Committee would be happy if a viable solutioof the aforesaid shortcomings is arrived at.



XVI. CLAUSES 18: SECTION 33: REGISTRATION OF COPYRIGHT SOCIETY.
CLAUSE 20: SECTION 34: ADMINISTRATION OF RIGHTS O F OWNER BY COPYRIGHT
SOCIETY.
CLAUSE 22: SECTION 35: CONTROL OVER. THE COPYRIGHT SOCIETY BY THE
OWNER
OF RIGHTS.

16.1 Clause 18 of the Bill seeks to amend se@®rof the Act relating to registration of copyrigh
society by providing that registration of copyrigtaciety shall only be done by authors and theylavoer
register in accordance with the provisions of thétion within a period of one year from the date o
commencement of the Copyright (Amendment) Act, 2@lAuse 20 of the Bill seeks to amend sectionf34 o
the Act which deals with administration of rightisasvner by copyright society. It provides that aswner of
rights may authorize exclusively a copyright soctetadminister any right in any work by issueiothses or
collection of licence fees or both and he shallehthe right to withdraw such authorization withpogjudice

to the rights of the copyright society under anptcact. Clause (iii) of sub-section (3) of sect®h provides
that a copyright society may distribute the feeagnowner of rights after making deductions foratgn
expenses. It is proposed to amend section 34 byding that administration of a copyright sociehalt be by
the author of works and not by the owner of rigisnilarly, clause 22 of the Bill seeks to amendtisa 35

of the Act relating to control over the copyrighdceety by owner of rights by making administratioh
copyright society only by author of works.

16.2 The Committee notes that one of the objestdf the Bill is to make provision for formulatiand
administration of copyright societies by the ausharstead of the owners. Accordingly, amendmengs ar
proposed in sections 33, 34 and 35. Internatiosaeh&io and the prevailing situation in the countryhe
context of copyright societies have been citedhastivo main factors necessitating these amendméhés.
Committee was informed that internationally, perforg rights belonged to authors and composers. The
International Confederation of Societies of Authar&l Composers (CISAC), Paris de-recognise perfgmi
rights societies set up without authors and conmgodéne copyright societies are intended to hethas to
issue licence and collect royalties and distrilthéesame for various commercial use of their works.

16.3 The Committee was informed that a joint repngation from some of the world-famous and renawne
authors and composers of film lyrics and music cositfjpns was received by the Department in 2008 and
2009. Serious concerns had been voiced by thent alploitation /non-protection of rights and int&ie of
authors and composers by Film Producers and Musiepganies. The Department was aware of the problems
in the functioning of the copyright societies. lasvfurther informed that in the background of theeadment
was the functioning of the Indian Performing Riglsciety, a copyright society founded by authord an
music composers including music publishers. As ther existing provisions, owners of rights were to
administer the society. In 1993, there was an ageeé between IPRS authors, composers members and
recording companies to share performing right riiggicollected by IPRS on 50:50 basis between theers

of rights i.e. recording companies and authors@wdposers. There was some internal trouble bettresye
parties due to some court cases in 2007. In 20@8ptvner members under sections 33 to 38 of theaAdt
rules made thereunder decided to change the naftumembership of IPRS. They made only owner oftagh
as members and authors and composers as ordinanper®thereby debarring authors and composers from
attending the Governing Council and thus dominali?®®gS by virtue of their numbers. They also amerttied
Memorandum of Association and Articles of Associatiof IPRS by introducing these changes in the
memberships of IPRS. This led to a few recordinghganies owning music rights dominating IPRS, a
copyright society meant for authors and compodére.owner members further created trouble in thstimg



the royalties collected by them by making a conditihat authors and composers had to give an wahilegt
stating that they did not own any rights in the gsoifor which they were receiving royalties. Agaittsis
backdrop, the amendment has been proposed to reghdltat the societies can only be formed by thbas
and not by the owners. The idea is to streamlieduhctioning of the copyright societies by ensgrélequate
transparency in fixing and distributing the royedtias uptill now there was arbitrariness in fixihg rates and
their distribution. The amendment will ensure otilee administration of works by authors on reasbma
terms.

16.4 The stakeholders strongly opposed the propasendments through their written memoranda ak wel
as while deposing before the Committee. Buaith India Music Companies Associatiorpointed out that
disentitling owners of copyrights from forming apgoight society was a flagrant violation of thaght under
Article 19(1)(g) of the Constitution to freely assate and, therefore, owners of works should benfird to

set up copyright societies. Thedian Music Industry was of the view that the amendment ignored the&bas
fact that there were many non-author owners wh@weembers of these copyright societies. Besidesnmmak
the rights of the producers in relation to sountbrding and underlying works therein effectivelygatory,
such a move was liable to boost piracy. Stand tdkerihe Phonographic Performance Ltd. was that
replacement of owner by author would defeat thg perpose of having copyright societies.

16.5 Thdndian Broadcasting Federationpointed out that the copyright societies have lizeated to
administer the rights granted by the Copyright &atl the only un-assignable right with regard torglevant
work granted to the author was the right given uwrgkxtion 57. It was, accordingly, suggested that t
existing scheme, pertaining to administration ghts of the owners, be retained.

16.6 Shri Javed Akhtar representing the lyricists contended that by manggauthors’ societies” in
sections 33, 34 and 35 rights owners, such as giladucers, were excluded from the membership of the
society. This would create an anomalous situatibere users of music would be forced to approachiprel
owners for license for works created prior to ttenmencement of the instant amendments. He further
contended that by not specially allowing copyrigltieties to institute legal proceedings for recpwef
unpaid royalties, the authors’ right to royalty wibbe rendered ‘toothless’. It was suggested thatpresent
sections 33, 34 and 35 may be retained in the Adtaaproviso be added mandating that the registraif
copyright societies would be subject always to arglretaining equal share of collective control rothe
society with other categories of members.

16.7 TheMotion Pictures Associationinformed that no country limited collecting soastto only authors
of works. The amendment would make no sense asmutiights were often initially owned by, assignad
licensed to other than authors who then exercigetl gghts. Allowing only authors of works to foron be
members of collecting societies was, therefore, pletaly unnecessary and unprecedented. [Haéan
Performing Right Society Limited expressed the view that the proposed amendmest mteprotect the
rights of the owners which had been granted urdeptesent Act and would be prejudicial to thetsgif the
owners, who were also members of the existing é¢gplsocieties. The provision would also incredse t
multiplicity of licenses for the users to be ob&nfrom different right owners/authors. Accordirgthe
Indian Motion Picture Producers’ Association,the authors of works are entitled to constitute administer
copyright societies irrespective of whether they ewners of such work or not. The amendment praptise
divest rights of owner of copyright and confer umaated and unjustifiable powers in the authora/ofks to
unilaterally administer the copyright societies.



16.8 Opposing the proposed amendment strongiyAsisociation of Publishers in Indiastated that
under the current law, copyright owners may alsmobe members. The amendment would result in authors
(who may not own any copyright) becoming memberaraf managing copyright societies for which theg ha
no rights to manage. Expressing similar views, Federation of Indian Publishers opined that under the
existing law even publishers could become membeop§right society but the purposed amendment would
deprive these stakeholders from the membershipeotopyright societies. The amendment would bengaki
away all the rights of the publishers who under tbatract with authors become owners of rights thus
rendering the contract between the publishers amidoes meaningless. THadian Reprographic Rights
Organisation was of the view that the proposals appeared @&temnti-author provisions. At present, section
33 provides that “no person or association of pesmay carry on the business of copyright licegsexcept
through a copyright society. Now, the proposed afment would limit this restriction to authors, amitiers
would be free to set up shop as commercial licensbthird-party works. This would also mean thegignees
(and heirs) would have no access to copyright sesiesffectively depriving an existing copyriglicgety, the
Indian Reprographic Rights Organisation, of ithtsy

16.9 TheOnmobile Global Limited opined that the amendment would result in a sdnatvhere any
association of persons other than authors wadytatrhoved from the purview of the Copyright Acthdl
Google Indiaopined that administration of rights should remaith owners of rights rather than only authors
of right as they were already covered within theression ‘owners of rights’. Exclusion of all prestive
owners of rights in a work would limit the scope atfilecting societies to administer such workswdtuld
prevent copyright owners from simplifying the lisimg process to the detriment of licensees anduroers.

16.10 TheAuthors Guild of India while welcoming the proposed replacement of phoageer of rights with
author of works in the section underlined that dogyright is vested with the authors. Thereforevits
advisable that they should control the copyrightiety. This would also result in the removal of man
malpractices which were invariably adopted by thblighers. The copyright society would also be dble
regulate the royalties and ensure that the authers given their dues.

16.11 The Committees notes that there are inherent problas in the administration and functioning of
copyright societies which have been continuing siedong. Situation has deteriorated to such an extén
that the owners of works/music companies are dominimg these societies denying equity shares to the
performers/authors. The basic reason for such a disal scenario is obviously entirely different
considerations and interests of the owners and aubihs. The Committee further notes that due to the
subjective functioning of the copyright societies @thors are being invariably put to disadvantages. e
Committee, after hearing the views of all the stak®lders representing both owners and authors is
aware about the specific but very different concers of both these parties. The Committee also takes
note of the justification given by the Department hat in view of owner members taking control of the
copyright societies, formation and administration & copyright societies was required to be placed urat
the control and supervision of the authors.

16.12 The Committee, after analyzing the pros and cons dhe proposed amendments feels that obliging
only authors to form and register a copyright socity may not prove to be a right decision as it mayelad
to serious practical consequences. Firstly, it wilkeep the owners of rightsviz recording companies,
music publishers, book publishers etc. out of therabit of these societies leading to a vacuum. It wéi
not be wrong to say that it would be a remedy worsthan a malaise. Secondly, the complete handover of
the copyright society to the authors alone would rtdbe fair and balanced. Legally and practically the



owners of rights have been the owners of copyrigtand there would be no harm if they also remain
members of the copyright societies. The Committeeakes note of the fact that this was a suggestion
made by some of the stakeholders. Composition of éhcopyright society should be such that both
authors and owners get their rightful share. The Cmmittee further feels that there is no denying the
fact that authors need protection of their rights.However, the way to achieve this protection is ndby
excluding the other stakeholderi.e. owners of rights. A mechanism has to be evolved wteunder both
authors and owners are allowed to form and adminigr the copyright societies with all the members
having equal rights and powers.

16.13 The Committee is well aware of the fact that the ahor of work is the original person who
authors. Equally true is the fact that the subsequ# owner could be any other person. If the word owar
of copyright is removed from the existing provisios, it would simply mean that subsequent owner
would have no right and would not be entitled to ap benefits. Therefore, the blanket removal of the
word “owners of right” cannot be considered an appeciable move. The Committee, therefore,
recommends that the proposed amendments in Sectio88, 34 and 35 may not be carried out. At the
same time, the Committee would like to emphasise dh composition of the copyright societies should be
balanced, with equal rights for all categories of mmbers. The Committee would also like to draw the
attention of the Department to section 33(4) wherender the Central Government can cancel the
registration of a copyright society if it is satisied that it is being managed in a manner detrimentiato the
interests of the concerned ownets of rights. The @umittee strongly feels that with such a specific
provision already . existing, situation with respet to functioning of IPRS could have been easily
handled.

XVII. CLAUSE 19: SECTION 33A: TARIFF SCHEME BY COP YRIGHT SOCIETIES

17.1 Clause 19 of the Bill seeks to insert a seation 33A in the Act providing for Tariff Scherhg
copyright societies. The proposed section mandhtgsevery copyright society shall publish itsftascheme

in such manner as may be laid down by rules. Argriaged person may appeal against the tariff schieme
the Copyright Board which may, after holding enguimake orders to remove any unreasonable element,
anomaly or inconsistency therein. The aggrieved@ershall continue to pay such fee that had failea
before making the appeal until the appeal is decala the Board shall not stay the collection afhstee
pending disposal of the appeal. However, the Bazag, after hearing the parties, fix interim tatdfbe paid

by the aggrieved party.

17.2 The Committee was informed that presentlgrghwas no provision to govern or regulate fixation
collection and distribution of royalties under seat33 of the Act. As a result, the tariff schemfetioe
copyright societies was often a matter of contreydyetween owner of rights and users. In the aleseha
transparent tariff scheme, copyright societies weften found indulging in arm-twisting negotiations
resulting into different agreements with differem@mpanies. Therefore, a system for formulation awifft
scheme by the Collective Administrative SocietiésCopyrights has been proposed. Under the proposed
amendment, the aggrieved person shall pay to thgright society any such prescribed fee that herfalue
before making an appeal to the Board and shallimastto pay such fee until the appeal is decidetltha
Board shall not stay the collection of such feedimy disposal of appeal. The Committee was given to
understand that the objective of this provision wamtroduce a system of transparent formulatiba tariff
scheme by the collective administrative copyrigbtisties, which would be subject to scrutiny by the



Copyright Board on receipt of appeal from the agggd party. This would not only remove tariff ratdated
disputes but would also avoid harassment of udes®iks by the copyright societies.

17.3 Divergent views were expressed by the vargtakeholders on the proposed amendment. Its megati
impact was highlighted by organisations represgntitusic industry likeSouth India Music Companies
Association, Indian Music Industry and copyright societies likBhonographic Performance Ltd. and
Indian Performing Right Society Ltd. in the following manner:

- this provision can result in unreasonable himdgiof the rights of producers / sound recording
labels to enter into private agreements with lieessswishing to exploit the work.

- conditions imposed on the copyright societieslditwe extremely burdensome. As the tariff would
be perennially open to challenge by any person aeysvin the country, the owner of the
copyright will be burdened with litigations.

- it will encourage owners / authors not to joie gociety and license their rights directly asrthei
license fees will not fall under the jurisdictiohtbe Copyright Board.

- insertion of Section 33A appears to be contranthe Amendment Act of 1994, whereunder
copyright societies were given a free hand to déthl and value the work of owner of copyright.

17.4 Thelndian Broadcasting Foundation, On Mobile Global Ltd. and the Association of Radio
Operators for India, while welcoming the proposed amendment as a pesgtep, made a number of
suggestions primarily relating to procedural matts indicated below:-

- process of fixation of tariff needs to be tramspaand periodicity of changes therein infrequent.

- amendment in relevant rules required whereundeff’Scheme including Volume Discounts are
published and made applicable uniformly to all ieart

- clarity on interim relief to be granted by thepgoght Board is required.

- time-line and procedure for disposal of tariffated matters by the Copyright Board need to be
laid down.

17.5 The Committee notes that various stakeholders inclling the existing copyright societies had
certain reservations against the proposal. Commitids attention has been particularly drawn by the

apprehension about copyright societies coming up i high tariff schemes drawn up solely at their

discretion. The Committee was also given to undemd that at present there was no check on the
formulation of tariff scheme but merely a requirement of publication by the society. With the proposed

amendment coming into effect, the aggrieved persomould have no alternative but to pay the fee as per
the tariff scheme and may face unnecessary hardshifbefore the appeal was decided and the relief, if
any, at the end of the appeal may not prove be sidient for the loss caused.

17.6 The Committee would like to point out thaeewduring its deliberations with the copyright sbies
especially the Phonographic Performance Ltd. (P&hd the Indian Performing Rights Society Limited
(IPRYS), it was felt that they were not very forthing about their tariff schemes in spite of spedifueries in
this regard. The only information which was shandith the Committee was that tariff scheme was natgd
with the users and the same was available not @mltheir respective websites but published in tlffecial



Gazette also. However, on being asked, other sbédefs categorically pointed out that no tariff ecte of
these societies was put in the public domain etheheir website or in the Official Gazette.

17.7 The Committee, taking into account the viewpoint ofboth the stakeholdersi.e. the copyright
societies and the users, observes that there is denying the fact that the process of fixing tariffby the
copyright societies is not transparent. As per thexisting system, the copyright societies are free ffix
tariffs without any visible basis / criteria. There is no system of broad-based consultations by these
societies as is done in other sectors such as tel®¢ insurance, broadcasting and electricity. The
Committee observes that in these sectors, stakeheld are consulted before tariff is fixed and notifd.
However, such a system is completely lacking in @af copyright societies. As a result, there are
instances of arbitrariness, arm twisting and negotitions by these societies.

17.8 The Committee is of the firm view that the proposecamendment will result in the introduction of
a system of a transparent formulation of tariff sckeme by the collective administrative copyright
societies, which will be subject to scrutiny by th€opyright Board on receipt of appeal by the aggrieed
party. At the same time, the Committee would like he Department to take note of the concerns of the
various stakeholders and provide for a transparenfprocess of tariff fixation by the copyright societes
with necessary changes in the relevant rules. TheoBmittee would also take the opportunity to observe
that for putting in place a well-defined and balaned tariff scheme, functioning of Copyright Board as
well as copyright societies also needs to be regidd, strengthened and made foolproof so as ensurest
all the stakeholders are benefited. The Committee ould be giving its recommendations in this regardn
the later part of the Report.

XVIII. CLAUSE 25:SECTION 38 . PERFORMER’'S RIGHT
CLAUSE 26 :SECTION 38A : EXCLUSIVE RIGHT OF PERFO RMERS
SECTION 38B : MORAL RIGHTS OF THE PERFORMER.
18.1 Clause 25 seeks to omit sub-sections (3)(4ndf Section 38 relating to performer’s right as

consequential to the insertion of new Section 38kuse 26 seeks to insert Section 38A which previtiat
the performer’s right as the exclusive right to atoauthorize the doing of any of the acts in respédhe
performance, without prejudice to the rights corddron authors, namely:

- to make a sound recording or a visual recordirthe performance or to certain acts in respect of
such recording;

- to reproduce it in any material form including ttoring of it in any medium by electronic or any
other means;

- to issue copies of it to the public not beingiespalready in circulation;
- to communicate it to the public;

- to sell or give on commercial rental or offer &ale or for commercial rental any copy of the
recording and;

- to broadcast or communicate the performance ¢opilblic except where the performance is
already a broadcast performance.



18.2 The proposed new section 38 B seeks tovd#aimoral rights of performers. The performer will
have the right to claim to be identified as thefqgrener of his performance. He will also have thghtito
restrain or claim damages in respect of any distgrtmutilation or other modifications of his pemitance
prejudicial to his reputation.

18.3 The Committee takes note of the factors rsitedisig the insertion of provisions relating tockssive
and moral rights of performers. The term ‘perfornaarper Section 2 (qq) of the Act includes an a&imger,
musician, dancer, acrobat, juggler, conjurer, sredlggmer, a person delivering a lecture or anyqrensaking

a performance. The term ‘performance’ as define@eation 2(q) of the Act means any visual or adoust
presentation made live by one or more performehes& two definitions read together protect bothicaud
visual and musical performers under the Act. Sasti®7 and 38 relating to Broadcast ReproductiomiRigd
Performer’s Right are in harmony with Article 14TRIPS Agreement. The Committee was informed tiat t
new provision under Section 38A substitutes exgstrerformers’ Rights under Section 38 which proside
only right to prohibit. The proposed section pravglexclusive rights to performers has been indesteas to
make it compatible with Articles 6 to 10 of the WIRFSimilarly, Section 38B introducing moral right$
performers is in conformity with Article 5 of the R¥PT.

18.4 Feedback on these two additions to the GgiptyL.aw received by the Committee from a number
of stakeholders representing Film Producers, Brastilty Industry and Music Companies depicted ainednt
different scenario. Their apprehensions were basdtie following factors:

- amendment dilutes ownership and rights of owhétesound recording / visual recording.

performer would be entitled to receive royaltieaddition to lumpsum consideration.

- it would undermine and disregard the rights affidrts of producers by vesting undue rights in
favour of a performer.

- in addition to fixed fees / charges paid to panfer for providing his services to the producer /
broadcaster / media organisation, performer shallebtitled to claim royalty for commercial
exploitation of his performance.

- a performer, having taken permission of the asthout not that of producer may perform a song
already published by the producer and make a rewpdd it for sale.

- duplicate recordings will flood the market asfpener himself may authorize multiple recording
labels to make different sound recordings of hisgumance.

In the light of the above, it was emphasized hwy $takeholders that existing provisions underi@ect
38(3) and (4) needed to be retained as they wevengehe interests of performers well. Additionsactions
38A and 38B would only result in increasing numbielegal disputes.

18.5 When these concerns raised by the stakekoldere taken up with the Department, it was
clarified that proposed rights of performers wewnbjsct to the rights of authors of the work, thilsady
implying that the performers have to take permisz$iom the author before performing the work. Regbf
both producers and performers will run parallebagh are entitled for economic benefits from theoeercial
use of the performance. It has also been expressiyded that the performer cannot object to theyment

of the rights by the producer once there is a amitigreement. Besides that, section 38(4) hasrb&gned as
section 38 A(2).



18.6 The Committee is inclined to agree with the justiftation given by the Department for inclusion of
new provisions, sections 38A and 38B. The Committdeels that apprehensions of film producers and
music companies are not well-placed, being guided/tiheir commercial interest. By deleting section 38
(3) and (4) and bringing in very specific provisios for exclusive and moral rights of performers, the
Department has only made an attempt to protect thenterests of stakeholders in line with the
international commitments.

18.7 The Committee would, however, like to draw the attetion of the Department to one ground
reality highlighted by the Association of the RadioOperators of India. It was emphatically mentioned
that defining ‘performance’ as including communicaion by any means to public of any sound
recordings virtually over-rules the current judicial deliberations on whether free broadcast through
radio constitutes performance. Playing of recordedgongs cannot be construed as performance and this
matter is currently under review of courts. The Committee is of the opinion that contention of the
Association needs to be looked into and provisionadified in the light of court rulings.

XIX. CLAUSE 31: SECTION 52: CERTAIN ACTS NOT TO BE INFRINGEMENT OF COPYRIGHT

19.1 Clause 31 of the Bill seeks to amend sed&of the Act relating to certain acts not to bieiflgement
of copyright. The Bill seeks to substitute certeliuses of section 52 as follows:-

- clause (a) seeks to provide that a fair dealiitly any work, not being a computer programme for
the purpose of private or personal use, includesparch; criticism or review, whether of that
work or of any other work and the reporting of emtrevents, including the reporting of a lecture
delivered in public shall not constitute on inframgent of copyright. An Explanation is also
proposed to be inserted so as to clarify that mgodaf any work in any electronic medium for
aforesaid the purposes including the incidentalagi® of any computer programme which is not
itself an infringing copy for the said purposesalshot constitute infringement of copyright.

- clause (b) seeks to provide that the transiedtincidental storage of a work or performance
purely in the technical process of electronic tnaission or communication to the public shall not
constitute an infringement of copyright.

- clause (c) seeks to provide that transient acdieéntal storage of a work or performance for the
purpose of providing electronic links, access tednation, where such links, access or integration
has not been expressly prohibited by the rightémldnless the person responsible is aware or has
reasonable grounds for believing that such stoimgéan infringing copy also shall not constitute
an infringement of copyright

19.2 According to the Department, section 52 deweith fair dealing and certain acts which are not
infringement and it does not deal with infringempat se Any transient and incidental storage of any work
through the process of ‘caching’ has been providarkptions as per the international practice. Aglibdrate
storing of such works and unauthorized reproductiod distribution of such works is infringement and
section 51 of the Act attracting civil and crimir@lbility. Exceptions under this section have bestended
for education and research purposes as works aikalale in digital formats and internet. The scop¢hese
proposed provisions ensure that any introductionesf technology will also be covered under thisppsed
section. The proposed amendment in clause (c)dates liability of internet service providers. Tractice

of making available the works on internet and wlssin unauthorized manner without licence from the
author or right owner is infringement. This leadsstispension of the service provider's activitywdwer, in



order to provide a safe harbour as per internatiowams to the service provider to take down such
unauthorized works upon receipt of notice fromahéhors and right owners and any abuse of suspgrisie
provided that an order within 14 days from the cetapt count to be produced for the continued priweof
such storage.

19.3 The proposed amendments to section 52 hega tehemently opposed by the stakeholders
particularly the ones dealing with fair dealing.cacding toSaregama RPG Enterprisesthe amendments in
section 52 (1) (a), (b) and (c) will prove to b&ad-sent opportunity to pirates to falsely pleaat thusic files
illegally stored by them on their computers, mokileones etc. are for their private or personal arséor
criticism or review. This will bring to halt the @upiracy activities being carried out by organieas.
Expressing similar views, tHgouth India Music Companies Associatioomentioned that sections 52(1) (a),
(b) and (c) make it very easy for any online pitéeson making infringing digital copies such a<imips,
mobile phone etc. and will get away with such canidiy pleading that the storage was incidental evimlthe
process of transmission or the copyright holdermditiexpressly prohibit such work and that infringas not
aware of the infringing nature of his conduct. ®fere, section 52 (1) (b) and (c) should be deleted
section 52(1) (a) be modified by adding a secomdagration whereby copies of the work, whether ptgisbr
electronic found in the premises/electronic netwafrny organization, shop etc. run for commerpiajpose
will not be covered and presumption would be thiahsa copy is an infringing copy.

19.4 An ISP namelgBay.India expressed that sections 52(1) (b) and (c) areefninadequate to address
the issues faced by intermediaries in the coursthaf routine activities. They suggested that wWards
‘transient and incidental’ in both the provisiort®sld be changed to ‘transient or incidental’. ArestISP,
Yahoo India submitted that the proposed amendments have lbesely worded and may not specifically
cover certain areas such as search, hosting, iafamretrieval and caching. In the absence of slearly
defined exceptions, the proposed amendments woeldat the purpose it has sought to achieve. The
Copyright Act should clearly specify that an ISFAlvee liable only if it has knowledge of the infgimg
activity and has failed to remove the infringingteral on receiving notice from the concerned contavner

or if it induces, causes or material contributeghi® infringing conduct of another. The Act shoualdarly
define the extent and parameters of ISP liabilttyeovise every ISP is subject to unlimited liagilior third
party actions. It is submitted that ISP should Imetheld responsible for words, pictures and vidbey did

not create and before an ISP is held liable arceye Notice and Takedown (NTD) mechanism should be
followed. NTD is a kind of self regulatory measuwvbere parties hosting content agree to remove obire
case of a legitimate notice by content owner. Furthriminal liability in case of infringement obpyright
should apply to direct infringers and not to ISP&ich merely provide the platform or means of
communication for the end users. TBeogle Indiawas of the opinion that fair dealing provision slibbe
updated to keep in pace with Indian Court decisiand international developments for flexibility in
interpreting fair dealing principles.

19.5 Thelndian Broadcasting Federationpointed out that in section 52(1 )( c¢), periodLdfdays should be
replaced with 90 days and a proviso to section13Zk) be provided to require that safe harboul mot be
available if it is known that such storage is ofiafiinging copy and electronic transmission ofrimging
work to public be immediately stopped upon beingfieal unless an order is obtained within 90 daysrf
court for continued prevention of such storage#naission.

19.6 TheAuthors Guild of India was of the view that suitable changes should beéenra section 52
(b) and (c) to give retrospective effect to thedssactions. Proviso to section 52(c) prescribiregpgtocedure



for preventing storage of a work should be madepknrather than asking the author to obtain ofiden the
competent court.

19.7 Thelndian Motion Picture Producers Associationsuggested that the amendment under 52( 1) (c)
imposes an additional burden on owner of copyrighprocure court order within 14 days to continue
prevention of unauthorized storage should not bergeffect. TheMotion Picture Association opined that
films are extraordinarily vulnerable to Internetguy and it must be made clear in the Bill that gmyvate
and/or personal” use of a copyrighted word is stthfe “fair dealing” as limited by the three-stegstt
Nowadays, “home uses, including downloading orastiieg to computers and mobile devices is increasing
Moreover, it should never be considered “fair deglito make a copy of a work when accessed from
unauthorized sources, or when doing so would édlla¢ terms on which access to the film was obdaffee
example, it should not be permitted to make a adpyfilm that one has rented for a limited periddjurther
said that India’s Internet penetration is growimgl ahe government has recently just approved 3éhding
plans for mobile devices. Investing in these nevthiwes of distribution while also combating piracythis
new environment is particularly challenging. Therent proposal, which envisages allowing ISPs up to
fourteen (14) days to act upon a notification dfiirgement, is excessively long, particularly simcehe case

of India the majority of a film's revenues are reatl within three days of its theatrical relea&P4 would be
required to act expeditiously upon such notificagioSimilar views were expressed by thdian Music
Industry.

19.8 TheBusiness Software Allianceopined that Proviso to section 52 (1) (c) is bostene to ISP owners
since it imposes on the copyright owner the neaossible onus of getting a judicial order in favaithin 14
days. Suctex parteinjunctions/orders are highly discretionary inuratwhich cannot be claimed as a matter
of right. The provision is inconsistent with seati®5(2) which is a presumption in favour of copltigwner.

It further said that the proposed amendment isatj&erne Convention/TRIPS Agreement.

19.9 The Committee noted that the stakeholdernscpbarly the internet service providers (ISPs) lcadain
reservations against the proposed provisions iticseb2 (1) (a), 52 (1) (b) and 52 (1) (c). Sect&ih(1) (a)
which relates to fair dealing and other exceptiaas opposed on the ground that the electronic geofar
private use would only help pirates as they woualigtly plead that the electronic contents illegaligred by
them on their computers, mobiles etc. were forrthgvate or personal use and such other falsesescrhey
alleged that the words personal or private use werg vague, wide and undefined and that it was not
reasonable to extend the fair dealing provisionspfivate use. Further, the words ‘any work” usedhe
section also came in for criticism. It was pointed that under the existing provisions of the A& &xception
applies ony to literary, dramatic, musical andséidiworks. Now with the words ‘any work’ the prcsal
exemption has become too wide and broad and therstdoject to misuse in the context of exemptinge
stored on computers in electronic form. The Conwaitioted that another area of concern for the lstddters
was websites escaping responsibilities inspite agflifating infringement on their websites by claim
exception under section 52 (1) (b) because of thedsv“or communication to the pubic”. The stakelotd
further expressed their unhappiness on the reqememwf a court order on the part of the copyrighiher
within 14 days to continue prevention of unauthedistorage. According to them it was not possibtettie
copyright owner to get a court order within 14 dalise Committee noted that the Department hasdstaie
the issue that this provision introduces liabilifyinternet service providers. The practice of mgkavailable
of works on internet and websites in unauthorizezhmer without license from author or right owner is
infringement. This leads to suspension of the serprovider’s activity. However, in order to progid ‘safe
harbour’ as per international norms to the serpicwider to take down such unauthorized works upoeipt



of notice from authors and right owners and anyselaf suspension is it provided that an order will days
from the competent court to be produced for thdinaad prevention of such storage. In view of thewe the
Committee feels that apprehensions of the staker®lzh this particular aspect are mis-founded.

19.101In the light of the divergent views expressed by #h stakeholders particularly with regard to the
stipulation of 14 days period under Section 52 (1(c) the Committee is of the view that the viability of
the duration of 14 days may again be reviewed by weof balancing the views of the stakeholders as wel
as the lagal requirement in the matter. As for thewords the “transient and incidental” occurring in
section 52 (1) (b) and 52 (1) (c) the Committee r@mmends that the word ‘and’ may be replaced with
the word or in both the clauses so as to read “tragient or incidental”. The Committee feels that thiswill
take care of the concern of ISPs for unlimited liabity for third party actions.

XX. CLAUSE 36: SECTION 65 A: PROTECTION OF TECHNOL OGICAL MEASURES
SECTION 65 B: PROTECTION OF RIGHTS MANAGEMENT INF ORMATION

20.1 Clause 36 of the Bill seeks to insert newtiees 65 A and 65 B in the Act relating to proteatiof
technological measures and protection of rightsagament information. Section 65 A reads as follows:

(1) Any person who circumvents an effective tedbgical measure applied for the purpose of
protecting any of the rights conferred by this Aeith the intention of infringing such rights, shal
be punishable with imprisonment which may extentivio years and shall also be liable to fine.

(2) Nothing in sub-section (1) shall prevent angspa from,-
(&) doing anything referred to therein for a pwsaot expressly prohibited by this Act;

Provided that any person facilitating circumventioy another person of a technological
measure for such a purpose shall maintain a compdéeord of such other person including
his name, address and all relevant particularsssacg to identify him and the purpose for
which he has been facilitated; or

(b) doing anything necessary to conduct encryptiesearch using a lawfully obtained
encrypted copy: or

(c) conducting any lawful investigation; or

(d) doing anything necessary for the purpose dingghe security of a computer system or a
computer network with the authorization of its owra

(e) operator; or

(H doing anything necessary to circumvent techgiclal measures intended for identification
or surveillance of a user; or

(g) taking measures necessary in the interesttainad security.

20.2 The Department clarified that section 65 A haen inserted to provide for prevention of cirgamion
keeping in mind the public interest in access tokao

20.3 Divergent views were expressed by the vargtakeholders on the viability of proposed pravisi
According to thdndian Broadcasting Federation,the provision would have a positive impact asgheson
tampering with encryption of content would be pted. However it required some modifications for mgk



it more effective. Increase in the imprisonmenintdrom 2 years to 3 years for first offence, 5 gefor
second offence and all offences to be treated gsizable and non-bailable was the first suggestiadle. It
was also mentioned that anyone circumventing tben@ogy should be deemed to have circumvented the
same with the intent to infringe copyright so ashdt the burden of proof to infringer. Also, cojght owner
should be entitled to seek damages from the offefide Business Software Alliancaunderlined the need to
make this provision fully compliant with the WPOe&ties; and both civil and criminal liability neeld® be
imposed. However, th&oogle India wanted the act of unlawful circumvention to be madcivil wrong
punishable by damages and not a criminal offertaga$ also pointed out that record requirementgaviso

to section 65 A (2) on persons facilitating circuantion by other be reduced or removed. Wadion Picture
Association expressed the view that section 65A would appeadlow unlimited acts of circumvention of
TPMs for the viewing of movies on all digital des& by individual viewers, since, among other things
“access controls” are not covered and the viewing work streamed to digital devices may never ive@n
infringement by the person viewing that film.

20.4 Advocating the deletion of section 65¥&hoo India mentioned that this section introduces the concept
of ‘Technological Protection Measures’ which areaswes used to enforce restrictions on the use of
copyrighted material. It is believed that digitadhts management technology considerably interfeniés a
consumer’s right to ‘fair use’. The resultant effe€ DRM technology is that it gives copyright owsehe
right to create their own copyright protection magisms through technological means. For instanédylD
could impose restrictions on the right of consunterseely play a particular type of legally purskd media
which could bejnter alia, in the form of restrictions on the number of cangps on which download music
can be played. In such instances such restrictemdt in exceeding the scope of protection grantetkr the
Act by technologically blocking even legitimate igities which users are otherwise permitted to ddar the
copyright Act. It further said that imposition ofiminal and monetary liability for circumvention @RM
technology could adversely affect entities or iidiisals who adapt, reproduce or issue copies of any
copyrighted material into a format specially desidifior the use of persons suffering from any diggttould
adversely affect consumers and entities engagexleting copies of any copyright material into anfat
specially designed for persons suffering from aisglhility should be deleted.

20.5 TheRPG Enterprises-Saregamaopined that the provision was vague as it wouldliffecult to
establish such intentions. It should thereforedvgfinishing only those acts of circumvention ehi@logical
measures of protection carried out with intentionnfringe. Thelndian Music Industry was of the opinion
that the proposed TPM provisions did not complyhwit/PPT standards and were inappropriate and
ineffective TPM protection. It was necessary toateeeither civil or criminal liability or both fosuch
circumvention in order to accede to WCT. The provisieeded to be redrafted so as to make the wtngfa
interfering with technological measures itself affielmse; and also provide for both civil and crintina
liabilities. The Indian Performing Right Society Limited opined that this provision sought to create crahin
liability for circumvention of technological measst As drafted this provision did not actually teea new
criminal act, since an attempt to infringe copytigkas criminally punishable anyway. It was necgssar
redraft the provision in such a way so as to makevery act of interfering with technological me@suitself
an offence.

20.6 Majority of the stakeholders were of thewtbat the provisions as contained in section 6Gefe
inadequate. To them, the very act of interferenitk technological measures of protection shouldehagen



made punishable. This was a lacunae that the lapoged only criminal action for such circumvention
whereas both civil and criminal liability shouldeabeen provided to make legal option effective.

20.7 When these concerns were taken up with thmaifraent it was clarified that one of the drawbaoks
digital technology was the possibility of high radé infringement (digital piracy) and the technakai
solutions were used to prevent this. Digital logtechnological protection measures -popularly knaxen
TPM) were invented to prevent infringement of workd the same time, duplicate keys (circumvention
technology) were also developed to unlock the aigibcks used by owners of copyright to prevent
infringement. The use of TPM had a significant ictpan users since the freedom to use the work (ferof
works) permitted by law was considerably reguldte#dugh these measures. In the absence of the mfner
the works providing key to enjoy fair use, the oafgtion was to circumvent the technology to enjaiy tise

of works. There was considerable demand to pratecfTPM from circumvention by banning manufacture
and sale of devices used for circumvention. Ondtfer hand, the users argued that this would pteten
development of dual use technology and also pretenenjoyment of fair use permitted by law. Thegana
problem of use of law in preventing circumventiomsathe impact on public interest on access to work
facilitated by the copyright laws. Attention wasagin to the WIPO treaties which provided a very ifiex
provision to protect TPM. This provision allowed mmger countries to develop laws to prevent circurtivan

of technological measures, keeping in mind the ipubterest of access to works. Developed countikes
US, EU, Australia, Japan etc. have enacted lawgrdgent circumvention resulting in abuse and aiffigct
public interest. The unintended consequences akthevs resulted in blocking research and develapwfe
new technologies. It was pointed out that India weisto face major problems of circumvention dudoiw
level of penetration of digital technologVaking note of experience of developed countries ideveloping
laws for prevention of circumvention of technologial measures, the Committee agrees with the
approach as enshrined in section 65 A to give lingt legislative guidelines and allow the judiciary a
evolve the law based on practical situations, keem in mind the larger public interest of facilitating
access to work by the public. The Committee takesote of the fact that many terms have been
consciously left undefined, given the complexitigfeiced in defining these terms in the laws of develed
countries. The Committee would, however, like to ephasize that a constant watch would have to be
kept on the impact of this provision and correctivemeasures taken as and when required.

20.8 Section 65B provides for Protection of Rigiisnagement Information as under:-
‘Any person, who knowingly-
(i) removes or alters any rights management inftionawvithout authority, or

(i) distributes, imports for distribution, broadta or communicates to the public, without autlyorit
copies of any work, or performance knowing thatitmic rights management information has
been removed or altered without authority.

Shall be punishable with imprisonment which maieed to two years and shall also be liable to:fine

Provided that if the rights management informmatias been tampered with in any work, the owner of
copyright in such work may also avail of civil redies provided under Chapter Xl against the persons
indulging in such acts.’

20.9 According to the Department, the modem teldyyofacilitates management of rights digitally. @me
contracts governing the terms and conditions ofaismpyright are becoming prominent. There arenapts



to remove these contractual terms from the digivgies of the work to prevent detecting the violasi of the
terms of the contract by the owner of copyrighterdtiore, the present provision prevents the remokvitie
information regarding the management of rightsudet in the digital copies of the work. It was pgethout
that the proposed section would provide protectithe right holder against any attempts to reniRights
Management Information (RMI) without authority oty Wlistributing the work fixed performance or
phonogram and provides for the punishment. Confognto Article 12 of the WIPO Copyright Treaty and
Article 19 of the WIPO Performers and Phonogrameaifly the provision would help film, music and
publishing industry in fighting piracy. It was pé&d out that the parties responsible for distrimutor
broadcasting or communication to public througharized licence from the author or rights holded arho
did not remove any rights management informatidibedrately for making unauthorized copies did need
to worry about this provision as long as theirvaas as per the framework of this provision.

20.10 Taking strong exception to the insertioseftion 65B Yahoo India emphasized that the samadive
deleted in entirety as the imposition of criminatianonetary liability could adversely affect consumand
entities engaged in creating copies of any copyrighterial into a format specially designed for sosis
suffering from disability. Théndian Reprographic Rights Organization were of the view that section 65 B
was basically a good provision necessary for WCTANRompliance. However, the whole provision would
be rendered meaningless if the copyright ownercodlt trace out the persons tampering with the Righ
Management Information. It was crucial to tracethetusers of copies in which RMI has been tampertdd

20.11 The Committee is of the view that the parties respwible for distribution or broadcasting or
communication to the public through authorized licence from the author or rights holder and who do
not remove any rights management information delibeately for making unauthorized copies need not
worry about this provision as long as their act isas per the framework of this provision.

XXI. GENERAL OBSERVATIONS

Functioning of copyright societies:----

21.1 A number of stakeholders who deposed befaréCbmmittee were not satisfied with the functignirf
the copyright societies. Issues relating to thei€dies membership, administration, control, royalty
distribution licensing and tariff schemes came undelot of criticism during the deliberations ofeth
Committee. It was emphasized again and again thatcbpyright societies were not functioning in a
transparent manner and that there were no regudatiocontrol their functioning.

21.2 To have a proper understanding about thdifimicg Copyright Societies, the Committee sougtais
in this regard from the Department. The Committexs wnformed that at present there were four Copyrig
Societies registered under section 33 of the Acfolbows:-

- Society of Copyright Regulation of India Prodwscéor Films and Television (SCRIPFT) for
managing rights of Producers or Cinematograph FantsTelevision Works;

- Indian Performing Right Society Limited (IPRS)r fnanaging rights of musical works created by
authors (lyricists), music composers and musicipbbis (Film Publishers). Other rights owners
such as music companies owning rights are also reemb

- Phonographic Performance Ltd. (PPL)for managimghts of Sound Recording. Music or
recording companies are members; and



- Indian Reprographic Rights Organisation (IPRQ)rfmnaging rights of Photocopy/reprographic
rights. Authors and publishers are its members.

21.3 On a specific query about the guidelinesisoor rules/regulations governing the functionirfig o
Copyright Societies, the Committee was informed #hacopyright society is a .collective adminiswati
Society formed by copyright owners registered unslestion 33 of the Act. The minimum membership
required for registration of a society is seven.pfavided in section 34 of the Act, a copyrightisbchas the
power to issue license in respect of rights adrténésl by it, collect fees in pursuance of suchniées, and
distribute such fees among owners of copyrightraftaking deductions for the administrative expen3és
Committee was also informed that every copyrigltiety has to submit to the Registrar of copyrigimsier
section 36 such returns as may be prescribed. diménastration of Copyright Societies is regulatgdRules
12 to 14 P of the Copyright Rules, 1958. Rule Iielrly lays down that every copyright society tmafile an
annual return with the Registrar of Copyrights givdetails of the annual meeting of owners held éiately
preceding the filing of return, the up-to-date tétowners of rights, audited accounts. Tariff snkeand the
Distribution scheme etc.

21.4 The Committee’s attention was drawn to theetioning of IPRS in the recent years, going addins
interests of some stakeholders, particularly astlaod composers. A few recording companies owniagian
rights taking control of IPRS was cited as the nfatior responsible for this disturbing situatidinacing the
background of this dispute, the Department inforrtieel Committee that in 1993, there was an agreement
between IPRS authors and composers members andlirecoompanies to share performing right royalties
collected by IPRS on 50:50 basis. However, laterior2007, due to some internal trouble betweesdahe
parties, court cases cropped up. Situation detdadr further in 2008, when owner members called a
Governing Council meeting and decided to changen#ttere of membership of IPRS. While owners oftsgh
became members, authors and composers have gigestatus of ordinary members. As a result, a few
recording companies owning music rights startinmigating IPRS. Not only this while distributing rfies,

a condition was imposed that authors and compdsai#s to give an undertaking stating that they didawn

any rights in the songs for which they were recgjvioyalties. The Committee was given to understhatit
was against this backdrop, amendments in the mesmipesr copyright societies have been proposed.

21.5 The Committee observes that inspite of there beingrovisions in the Act and rules framed
thereunder regulating the copyright societies, ovethe years a disturbing trend in their functioning has
been developing which has led to disputes betweelnet major stakeholders and resultant court cases.
The Department has also admitted that the administition of copyright societies has been taken over by
the owners whose interest is different from that othe authors and in many cases authors are being
deprived of their benefits. Another area of concermoticed by the Committee is the Tariff Scheme for
the Copyright Societies. Although as per Rule 14Jehe Copyright Rules, 1958, a Copyright Society s
to frame a Tariff Scheme setting out the nature andjuantum of fees or royalties, no provision is thex
for governing or regulating the system of fixation,collection and distribution of royalty under secton 33
of the Act. A system of formulation of a Tariff Sckeme by the Collective Administrative Societies has
accordingly been brought as section 33A under therpposed legislation. The Committee feels that this

a step taken in the right direction and will put onend to the arms-twisting negotiations of copyright
Societies.

21.6 The Committee would like to draw the attention of he Department to Section 33 of the Act which
empowers the Central Government to regulate the fustioning of Copyright Societies. As per this



provision the registration of a Copyright Society an be suspended for not more than one year or
cancelled by the Central Government after conductig an inquiry, in the event of it being managed in a
manner detrimental to the interests of owners of ghts. Not only this, Section 36 clearly provides #t
every Copyright Society has to submit to the Regisir of Copyright Society annual returns. under this
very section, any officer duly authorized by the Cetral Government can call for any report or records
of any Copyright Society so as to injure that thedes collected by it in respect of rights administed by
it are being utilized or distributed in accordance with the provisions of the Act, the purpose for
highlighting all these provisions is that had the @ntral Government played a more pro-active role,
perhaps things . would not have reached such an aiaing level. The Committee can only conclude that
with the proposed provision relating to Tariff Scheme and use of powers already there in the Act/rules
by the Central Government through its authorized oficers, copyright societies will be functioning as
envisaged under the Copyright Law.

Copyright Board

21.7 The Copyright Board constituted under Seclidrof the Copyright Act, 1957 has been given saver
important powers such as deciding compulsory licendisputes and also matters relating to assighmien
Copyright. It has the power to regulate its owncpidure, including the fixing of place and time tsfsittings.
The Act further provides that the Copyright Boardynexercise and discharge its powers and functions
through benches constituted by the Chairman o€itygyright Board from amongst its member.

21.8 During the course of its interactions withieas Stakeholders, storing reservation were espabout
the functioning of the Copyright Board and othéiedlissues. The Committee also had the opportuaitold

discussion with the Chairman of the Board aboututgtioning. The Committee also sought clarifioation

various related issues from the Department. Thesase enabled the Committee to have a fair idetef
present set up of the Copyright Board and exigpiraplem areas in its functioning faced by the dtakders

as well as the Copyright Board.

21.9 Following drawbacks in the composition amdctioning of the Copyright Board were pointed out
by various stakeholders:----

- The Act specifies the criteria for appointingytiie Chairperson of the Copyright Board and the
Central Government has the unbridled discretiateitermining the membership of the Board.

- The Copyright is deemed to be a Civil Court urstmtion 12 of the Act serving officers cannot be
members of any tribunal or court as independencth@fjudiciary cannot be compromised by
appointing members of the Executive to tribunataurts.

21.10 Response of the Department to the aboveecomiavas that the present Copyright Board a quasi-
judicial body, under the Chairmanship of Dr. Raghl$ingh has 14 members having legal
knowledge/knowledge in Copyright law which include® Joint Secretaries of Central Government, Seven
Law Secretaries and five Director/Vice Chancellafrdlational Law Institutes.

21.11 Another area of concern highlighted by tiakeholders related to changes required in the ositipn
of the members of the Board. It was pointed out thaview of manifold responsibilities assigned tte
Copyright Board, members of the Board needed tdubetime members, instead a@x-officio members.
Another suggestion made was that experts and digeczidnaving the understanding of publishing and
entertainment industry and also competition laniqgyohave to be there on the Board. When this isgag



taken up with the Department, the Committee wasriméd that appointment of full-time members in the
Copyright Board was under its active consideratiarther a five member committee has already been
appointed to draft the rules of procedure relatinthe functioning of the Board.

21.12 While interacting with the Chairman of thep@right Board, a number of suggestions for stiesiging

the Copyright Board were put forth before the Cotteri Commettee’s attention were was drawn to @ecti
12 whereunder the Board was authorized to heaptbeeedings zone-wise as specified under the States
Reorganisation Act, 1956. It was mentioned thasegnent upon creation of new States and Uniorideas,

the Act has been amended several times leadingaictigal difficulties being faced even by the temdn
lawyers. It was, accordingly, suggested that thel&hation to section 12 may be substituted so gsdeide
different zones along with the States falling thger on the same pattern as done for the Patéice®©and
Trade Marks Offices under the Patent Act, 1970thrdlrade Marks Act, 1999.

21.13 When the attention of the Department wawlta the practical problems being faced by they@ight
Board in the present set up of zones it was otafifihat to far no serious complaint has been redeiv
However, it was assured that inclusion of Northt&asStates, not included in the zonal system aged in
section 15 of the States Re-organisation Act, 2886ld be examined.

21.14 Another anomaly highlighted by the Chairméithe Board related to the status of the Registfahe
Board. Registrar of Copyrights is also the Secyetdrthe Copyright Board. It was contended thatespn
manning the quasi-judicial organ at the lower ptaless against whose decisions appeals are todrel hg
the organ at the higher pedestal cannot concuyréntisuperintending the registry of the appellairuin.
Similarly, in matters relating to the rectificatiaf the register, the Registrar of Copyright is ecessary
respondent, being the keeper and custodian of #gisir. It was, accordingly, suggested that amendmof
section 11(4) of the Copyright Act on the pattefrBection 90 of the Trade Marks Act, 1999 relatinghe
Intellectual Property Appellate Board providing feeparate group of officers for the Board could be
considered.

21.15 The Committee was informed that the Registr&opyright, head of the Copyright Office anduasj--
judicial authority himself has continued in thispeaity since 1958 when the Copyright Board came int
existence. It was contended that so far no objediad been raised in this regard. However, it was a
admitted that keeping in view likely increase ie thiorkload of the Copyright Board relating to lisamg, the
proposal for making the Board to function on filé basis was under consideration. Accordingly pitesent
dual role of the Registrar in administration of @aght Office and providing Secretarial supporthe Board
needed re-examination.

21.16 The Committee observes that the responsibilities ofhe Copyright Board, a very important
statutory body assigned very crucial powers and fuctions, have increased manifold over the years. Not
only this, in the light of changing global scenariavith emerging areas coming under the Copyright Law
the need for strengthening the Copyright Board is bing increasingly felt. It has to be a full time Bard
with inclusion of experts in specified areas relatk to Copyright law. The Committee is happy to note
that exercise in this direction has already been ifiated by the Department. The Committee will
appreciate if all the corrective measures are takeat the earliest by the Department. Besides thathe
Committee is also of the firm view that all the preisions in the Act as well as in the rules relatingp the
Copyright Board may be reviewed and amendments caied out in the light of suggestions put forth
before it.



21.17 The heart and soul of copyrights depends on three eshanisms such as (i) Copyright Societies (ii)
Registrar of Copyright and (iii) Copyright Board. | f all the three are independent and dynamic then
only the copyright justice will be perfect and relable. The Committee, therefore, recommends that the
Government should act emergently to revitalize thesthree institutions by formulating clear rules and
appointing fulltime experts and professional with @countability clubbed with sufficient powers. Moreso
all the three organizations are to be fully moderrdied with all e-management system and manned by
professionals and technical experts.

Internet Piracy

22. A number of stakeholders who appeared before the @amittee, were of the opinion that the
amendment Bill hardly addresses the issue of inteat piracy. It was pointed out that the spread of
internet in India was of utmost importance and effetive protection to copyright works in digital form
needed to be given. Music Industry is particularlyplagued by large scale piracy as several websitegdh
pirate music. The law enforcement on this particulaissue has been quite lax. It was pointed out thahe
existing and proposed amendments will not be ableotcurb piracy unless the copyright legislation is
brought in tune with the Information Technology Act, 2000 which provides for power to intercept,
monitor or decrypt information through any computer source on certain grounds mentioned therein.
The Committee therefore urges the Department to brig the copyright law in tune with the Information
Technology Act, 2000 so far as internet piracy isonicerned. A designated authority for managing
copyrights issues and piracy is to be created witbufficient policing powers.

23. The Committee adopts the remaining clausésedbill without any amendments.
24. The enacting formula and the title are adopiighl consequential changes.

25. The Committee recommends that the Bill mayp&ssed after incorporating the amendments/additions
suggested by it. The Committee would also appreddhe revised provisions as recommended byeinaade
available to it before the Bill is again broughfdre the Parliament.

26. The Committee would like the Department to nsitb a note with reasons on the
recommendations/suggestions which could not bejieecated in the Bill.



OBSERVATIONS/RECOMMENDATIONS ---- AT A GLANCE
. CONSULTATION PROCESS

During the course of its extensive deliberationsvith various stakeholders, one issue which was
raised again and again was their non-involvement irthe consultation process and their concerns not
being addressed fully. From the very detailed feedizk received from the Department as well as its
interactions with all concerned, the Committee is @nstrained to observe that perhaps the present Bill
was not shared with the stakeholders at the samevie as the 2005 draft Bill. However, the Committee
feels that by undertaking a very intensive consultion drive by issuing a Press Release followed by
giving an opportunity to all the stakeholders to pesent their views in person as well as in writing ds
now left no scope for any stakeholder being denieithe opportunity to have his say. Not only this, the
Committee has also obtained the response of the Dmpment on all the issues raised/apprehensions
voiced by a large number of witnesses. (Para 2.4)

The Committee has also observed that, by and lagg many witnesses working in different areas
touching upon different copyright related domains vere primarily concerned with the safeguarding of
their professional interests. Overall impact of copright law did not seem to be an issue pertinent
enough. The Committee can only say that it is therjmmary duty of the Government, as the law maker,
responsible for both domestic interests. and intertional commitments to do a balancing act. Similast,
the Committee is mandated to make an objective assament of all the proposed legislations referred to
it. It is against this backdrop, the Committee is making its observations/recommendations in the
succeeding paragraphs. (Para 2.5)

lll. CLAUSE 2: SECTION 2(D) (V) AND (Z), CLAUSE 5: SECTION 17 AND CLAUSE 12 :
SECTION 26 JOINT AUTHORSHIP FOR PRODUCER AND PRINCIPAL DIRECTOR IN
CINEMATOGRAPH FILMS

The Committee shares the apprehensions of the k&holders about the proposed inclusion of
principal director as author in clause 2 (d) (v) ofthe Act. Department’s admission that “such a prowsion
is not prescribed in most of the jurisdictions likeUSA” and the matter is taken care of through other
means corroborates such apprehensions. It is againtriguing that none of the international treaties
namely WCT and WPPT or even Rome Convention stipule such a concept. It is well established that
the producer is the kingpin who invests substantivenoney, raises finance through institution, utilize
persons/expertise and brings out a product.e. film. He takes such initiative and responsibility for
making the work and chooses the director on certaimffer. It is also an undisputed fact that a direabr
plays a major role in the making of a film but in @-ordination with the producer only. The Committeeis
also surprised to note that nowhere in the proposeBill, the term “principal director” has been defined
whereas the definition of the term “producer” has keen provided under section 2 (uu) of the Copyright
Act, 1957. The Committee feels that this definitiorof producer ought to have been modified in the
context of the proposed amendment. It was also pdid out that the term ‘principal director’ was not
defined under the Berne Convention also. The Commie is not convinced by the contention of the
Department that such a definition is not required die to the clear understanding in the film world abait
the identity of principal director as there are different directors responsible for different aspect®f film
making like music director, art director, action director etc. More so there is no word as ‘principal
director’ in the parlance of the cine industry at dl as ‘director’ is the term used for any person wlo co-
ordinates ‘in general way’ while others are on spefic work as music, art, dance etc. (Para 3.7)



The Committee observes that opportunity to have grtnership in a cinematograph film is being
given to an undefined person.e. principal director without any liability/responsib ility being assigned to
him. In fact, in the film industry today, directors are getting huge money as fee under a mutual comttt
drawn with the producer without any pressure whatsever, leaving no cause for marginalization. The
Committee has been given to understand that even iHollywood, fee is allowed and certain profit is
shared under a system/agreement whereunder no equalrtnership between the director and the
producer is there. Such a system can exist in Indiacinema also. The Committee endorses the
apprehensions that the proposed amendment will créa a lot of uncalled for and unnecessary problems
in the Indian cinema. The Committee is in agreemenwith the contention of some stakeholders that this
may lead to a situation when the producer may notrgage directors and may become director, script
writer etc. himself. Further directors may not work in the same capacity and they may be pushed down
as assistant directors, which will stop the upcomipdirectors to reach the top in industry. (Para 3.8)

Nobody can deny the fact that interest of produas of old films needs to be fully protected. But th
Committee fails to comprehend the rationale behindhe proposed introduction of a new stakeholder,
i.e., principal director that too for films produced 50 years ago. The main objective of this exercise was
to protect the producers of old films economicallylt seems remedy proposed is worse than the problem

(Para 3.10)

In view of the above, the Committee is of the we that the proposed amendment to include
principal director as author of a cinematograph film along with producer may create confusion and lead
to uncalled for situations instead of serving the prpose intended for. Committee’s opinion rests onhte
premise that there is a system existing presently hereunder producers and directors are free to
negotiate on their own terms and conditions. Undethese negotiations/contracts, directors are not oyl
paid their negotiated salary/fee but also certainights in perpetuity relating to the script. Further, as per
the existing system, the principal director is notaking any equity risk in the production/performance of
a film and it is the producer alone who runs the rsk of his investment not being recovered. The
Committee strongly feels that the proposal of jointownership is unfair. It, therefore, recommends tha
the proposal to include principal director as autha of the film along with producer may be dropped
altogether. (Para 3.11)

IV. CLAUSE 2:DEFINITION OF THE TERM ‘CINEMA TOGRAPH FILM’

The Department has clarified that the definitionof the term "cinematograph film" is being revised
to tackle the exploitation of works in digital medum. The Committee, however, feels that the
amendment cannot be accepted as future systems @daronic format/formation will be left out.

(Para 4.2)

V. CLAUSE 2:DEFINITION OF THE TERM ‘COMMERC IAL RENTAL

The Committee finds merit in the apprehensions vioed by different stakeholders. It is apparent
that the definition of the term 'commercial rental' is too wide and open ended. Mere assurance of
interests of copyright owners remaining fully protected would serve no purpose. The Committee would
also like to point out that the absence of any cléy on the non-profit character of a public library or an
educational institution is likely to result in different interpretations and resultant legal complicaions.
The Committee, therefore, is of the view that in th light of very convincing facts put forth by the
stakeholders based on their experience as copyrighiolders and service-providers, the proposed



amendment needs to be reexamined from all conceivigbaspects. One option can be to clearly spell out
the criteria for designating a library/educational institution as non-profit based. The other option ould
be to restrict the application of this clause to oy Government recognised libraries/educational
institutions. Either way, such specification need#o be there in appropriate place either in the Acitself
or in the relevant rules. (Para 5.5)

VI. CLAUSE 2:DEFINITION OF THE TERM ‘COMMUN ICATION TO THE PUBLIC'

The Committee feels that the reservations of thetakeholders are unfounded. Issuing physical
copies or legitimate digital downloading music or ieo recording by payment cannot be considered a
communication to the public. The Department has jusfied the proposed amendment for exploita-tion of
digital mediums. As the amendment is in tune with e technological advancement, the Committee
accepts the amendment. The Committee is also of théew that the copyright societies can play a pro-
active role in resolving problems, if any, arisingdue to the proposed changes in the definition.

(Para 6.3)

VIl. CLAUSE 2:DEFINITION OF THE TERM ‘INFRI NGING COPY’

After analysing the viewpoints of all the stakehidlers along with the clarifications given thereupon
by the Department, the Committee is of the view thgproposed inclusion of the proviso in the definithn
of the term ‘infringing copy’ seems to be a step ithe right direction, specially in the prevailing stuation
at the ground level. The present practice of publisers publishing books under a territorial license,
resulting in sale of books at very high rates canride considered a healthy practice. The Committedso
notes that availability of low priced books under he present regime is invariably confined to old
editions. It has been clearly specified that onlyhibse works published outside India with the permisen
of the author and imported into India will not be considered an infringed copy. Nobody can deny the
fact that the interests of students will be best mtected if they have access to latest editions et books.
Thus, apprehensions about the flooding of the primg market with low priced editions, may be mis-
founded as such a situation would be tackled by tha@ountry’s law. The Committee would, however, like
to put a note of caution to Government to ensure #t the purpose for which the amendment is proposed
i.e. to protect the interest of the students is not lasight of. (Para 7.13)

VIIl. CLAUSE 2: DEFINITION OF TERM ‘RIGHTS MANAGEM ENT INFORMATION’

On drawing the attention of the Department to thee issues, the Committee was informed that the
proposed definition of the term ‘Rights Managementinformation’ includes all kinds of information
including 'Subscriber Management System'. It was bsed on the WCT and WPPT mandate whereunder
Rights Management Information does include deviceroprocedure intended to identify the user. The
Committee is of the view that in the light of clarication given by the Department, the proposed
definition of the term 'Rights Management Information' is in order. (Para 8.4)

IX. CLAUSE 6: SECTION 18: ASSIGNMENT OF COPYRIGHT

The Committee observes that the main contentiondiween authors/composers of film lyrics and
music compositions and Film/Producers Music Compaes is about the rights relating to film music.
Film music rights are bundle of copyrights which irclude synchronization right, performing rights,
mechanical reproduction right and sound recording fight. Synchronisation right is that when a music or
song is synchronised to a film, video, televisionrcommercial etc. Performing rights are right to



perform music in public specially in broadcasting TV/Radio), restaurants, airlines, auditoriums or

public functions etc. Mechanical reproduction rights are a royalty paid to a song writer whenever a @y

of one of their songs is made. Sound recording righare owned by producer or a recording company.
(Para 9.12)

When a song or music is incorporated in a film,tiis relating to synchronization right of author
and music composer which is assigned to the producef the film as per section 17 (b) or in the absare
of agreement, film producer is the first owner. Hovever, film producer is also getting other independsat
rights of author and music composer of their worksenvisaged in section 13 of the Act. As per sectid7
(b), he further assigns these rights to the musicompanies for upfront lump-sum amount. When the
films songs are performed separately and independdy through TV/Radio, restaurants, airlines,
auditoriums or public functions etc. film producer becomes the first owner and authors/music
composers lose economic benefits of exploitation dfieir works to music companies who become
ultimate owners of these works. (Para 9.13)

The Committee also takes note of the fact that dependent rights of authors of literary and
musical works in cinematograph films are being wrogfully exploited by the producers and music
companies by virtue of Supreme Court judgment in Inlian Performing Rights Societyvs. Eastern India
Motion Pictures Association (AIR 1977 SC 1443) whitheld that film producer is the first owner of the
copyright and authors and music composers do not k& separate right. The Committee, however,
observes that in the footnote of this very judgemeénJustice Krishna Aiyar also advised as follows:

“the authors and music composers who are left in # cold in the penumbral area of policy should
be given justice by recognizing their rights whentteir works are used commercially separately
from cinematograph film and the legislature shoulddo something to help them”. (Para 9.14)

It was also clarified through this judgement thatthe right of producer in a film as entitled under
section 14(1) (c) cannot trench on the composer'spyright given under section 14(1) (a) when the migs
is separately played in a restaurant/aeroplane/radi station/cinema theatre. If producer enjoys
synchronisation right, authors/composers should eojy performing right. The footnote of the judgement
also states that the twin rights can co-exist, eadhlfilling itself in its delectable distinctivenes.

(Para 9.15)

The Committee can only conclude in the light oftte long standing infirmity in the copyright law
outlined above that proposed amendments in sectiati/ and 18 were overdue. It has taken more than
thirty years for the legislature to act upon a Supeme Court directive which indeed is a very sad statof
affairs. The Committee emphatically recommends thathis long standing infirmity in the copyright law
needs to be removed without any further delay. (Para 9.16)

The Committee observes that some of the apprehénss of film producers are not well-placed.
The Committee finds that authors/composers are paifee for creation of their works and not upfront
guaranteed royalties as mentioned by film industry.The Committee would also like to point out that
promoting of new talent is the hallmark of the filmindustry which gives incentives to producers as vle
In case of non-film music, specially in the case afpcoming artists, if music companies launch themyb
flooding their records in the market, it would be agood exposure for them, finally leading to the gnath
of music industry. (Para 9.17)



Committee’s attention has also been drawn to séeh 13 (3) (a) of the Act which provides that
copyright shall not subsist in any cinematograph fin if a substantial part of the film is an infringement
of the copyright in any other work. Section 13(4) drther provides that copyright in a cinematograph
film or sound recording shall not affect the separte copyright in any work in respect of which or a
substantial part of which, the film or sound recordng is made. The proposed amendments in section 17,
18 and 19 are the reiteration of what is already prvided in section 13 of the Act. In short, the propsed
amendments in section 18 will protect interests aduthors in the event of exploitation of their workby
restricting assignments in unforeseen new mediumad henceforth author of works in films will have
right to receive royalties from the utilization of such work in any other form except to the legal hes or
to a copyright society and any other contract to th contrary shall be void. (Para 9.18)

The Committee also observes that many countriesepmit the assignment of rights in a musical or
literary work in past, present and future works. Asthis assignment pertains to the public performance
communication to public, broadcast and cable transission rights, it is immaterial whether any new
mode/medium of use which was not there at the timef assignment provided that these rights in the
literary/musical works have been assigned to thedgal heirs and also to a copyright society. As a ra| the
copyright society will simply proceed to license ne uses, collect royalties and distribute them backo
copyright owners. This institutionalized system wil greatly benefit the authors/lyricists and the
composers as individually they may not be in a pdsdn to collect their royalties. (Para 9.19)

The Committee would like to add a note of cautiorhere that the system of institutionalized
societies needs to be strengthened as everybody magt be in a position to negotiate contracts with
equity and there is a vast difference between cordct of service and contract for service. Establishk
names may negotiate and demand equity but beginnemmay remain at the receiving end and their
contribution may go unnoticed and unrecognized. Th&€ommittee feels that the film industry needs to
address this issue urgently and also evolve a viablprofit sharing system for other categories of
craftsmen/technical experts engaged in the making a film. (Para 9.20)

X. CLAUSE 7:SECTION 19 : ‘'MODE OF ASSIGNMENT’

The Committee observes that one of the main objixes of the proposed legislation is to ensure
that the authors of the works, in particular authors of songs included in cinematograph films or sound
recordings, receive royalty for the commercial exgitation of such works. With a view to remove any
element of ambiguity which may give rise to complations or different interpretations in future, and
also to protect the right of authors and music compsers to claim their royalties in non-film works, he
Committee recommends following amendments in clausé and 7 of the Bill:

Proposed Second Proviso to section 18 may be redsas follows:

“Provided also that the author of the literary or musical work included in a cinematograph
film shall not assign or waive the right to receiveoyalties to be shared on an equal basis with the
assignee of copyright for the utilisation of such wk in any form other than for the
communication to the public of the work along withthe cinematograph film in a cinema hall,
except to the author’s legal heirs or to a copyrighsociety for collection and distribution and any
agreement to contrary shall be void”.

Third proviso as indicated below may be added to ston 18:



“Provided also. that the author of the literary or musical work included in the sound
recording but not forming part of any cinematograph film shall not assign the right to receive
royalties to be shared on an equal basis with thesaignee of copyright for any utilisation of such
work except to the author’s legal heirs or to a cédcting society for collection and distribution and
any assignment to the contrary shall be void” .

Proposed sub-section (9) of section 19 should read follows:

(9) “No assignment of copyright in any work to makea cinematograph film shall affect the
right of the author of the work to claim an equal $iare of royalties and consideration payable
in case of utilisation of the work in any form othe than for the communication to the public

of the work, along with the cinematograph film in acinema hall”.

Sub-section (10) as indicated below may be addedgection 19:

(10) “No assignment of the copyright in any work tomake a sound recording which does
not form part of any cinematograph film shall affed the right of the author of the work to
claim an equal share of royalties and consideratiopayable for any utilization of such work
in any form”. (Para 10.20)

Xl. CLAUSE 8: SECTION 19 A: DISPUTES WITH RESPECT TO ASSIGNMENT OF
COPYRIGHT

The Committee takes note of certain reservationsxpressed about the implications of the proposed
amendment. It was pointed out by the South India Maic Companies Association that such a move may
lead to situations when music composers/lyricists ay file frivolous applications for revocation and §ll
continue to get royalty on the basis of an interinorder of the Copyright Board. The Committee feels
that these apprehensions are somewhat misplaced @®pyright Board, it statutory authority is fully
competent to assess the merit of a case filed with The Committee is, however, of the view that wit a
prescribed time-limit for adjudication of an application by the Copyright Board, there is little likelihood
of any undue delay or any deliberate attempt on theart of a complainant. The Committee, accordingly,
recommends that necessary provision in this regarchay be added at the appropriate place(Para 11.3)

Xll. CLAUSE 15 : SECTION 31 : COMPULSORY LICENCE IN WORKS WITHHELD FROM
PUBLIC

While welcoming the spirit behind the proposed amndments, the Committee strongly feels that all
grey areas in respect of compliance of TRIPS Agreeent and WTO commitments need to be made very
clear. Reason being is that queries raised by théakeholders have not been responded fully and any
ambuiguity in such an area may lead to unnecessagpmplications. (Para 12.4)

The Committee has been given to understand thahé Supreme Court and various High Courts
interpreted this provision to facilitate issue of nultiple compulsory licences. The Committee, however
finds merits in the above objections specially iniew of the present set-up of the Copyright Board. fie
Committee is of the view that criteria qualifying aperson to file a complaint before the Copyright Bard
needs to be specifically provided for, if not in te Act then in the Rules. A time-frame for disposabf
such complaints also needs to be laid down in theuRes, if not already done. (Para 12.6)

The Committee also takes note of the proposed am@ments in section 31 A relating to compulsory
licence in unpublished Indian works. The provisionof compulsory licence for orphaned works available



under this section is proposed to be extended to plished works as well. Like in the case of sectioBi,
extension of applicability to all foreign works (ircluding film, DVDs, etc.) could be violative of Beme
Convention and TRIPS Agreement and seem to fall shioof the minimum obligations imposed by such
instruments. The Committee is of the view that futoe implication of proposed amendment in Section
31Avis-a-vis India’'s commitment to international agreement need to be free from any ambiguity so as
to prevent any negative fallout. (Para 12.7)

Xll. CLAUSES 17 AND 31: SECTION 31B: COMPULSORY LICENCE FOR BENEFIT OF
DISABLED

SECTION 52(ZB) : CERTAIN ACTS NOT BE INFRINGEM ENT OF COPYRIGHT.

After analysing the proposed amendments as envigad in section 31B and 52 (1) (zb) in the
backdrop of interactions held with various stakehallers and the Department, the Committee strongly
feels that concerns raised by the organizations wking for the disabled are indeed very genuine. The
Committee would like to point out that the real obgctive behind these two provisions is to facilitatthe
cause of the disabled. Every attempt needs to be d@to remove all the drawbacks highlighted in the
proposed amendments. (Para 13.6)

The Committee is of the firm opinion that all physically challenged need to be benefitted by the
proposed amendments. It would be very discriminatig if envisaged benefit remains restricted to only
visually impaired, leaving out persons affected bycerebral palsy, dyslexia and low vision. The
Committee takes note of fact that even regular Brde users complement Braille with other accessible
formats like audio, reading material with large forts and electronic texts. The Committee also obserse
that the modern day Braille production is dependenton the material being first converted into
mainstream electronic formats such as MS Word becae Braille translation software requires inputs in
such formats. The, Committee hopes that the requesf orgnisations for extending access of works tdla
accessible formats instead of special formats presty under consideration of the Department will regult
in a positive outcome. The other request for wideng the scope of compulsory licence to allow other
entities working for disabled in case it is not pasible to withdraw section 31 B also merits a symphetic
consideration by the Department. (Para 13.7)

The Committee would finally reiterate that the Dgartment needs to bring out the required
modifications in section 31B and 52 (1) (zb) basexh very pertinent concerns raised by the organizatins
working for the cause of the disabled. (Para 13.9)

XIV. CLAUSE 17 : SECTION 31C : STATUTORY LICENCE FOR COVER VERSIONS

The Committee is inclined to agree with the Depament’s view that continuation of fair use clause
with statutory license under 52 (1) (j) needs to beemoved from the list of fair dealing under sectia 52
and be placed under Chapter Vli.e, licences. The Committee has been given to undeastd that the
proposed provision will lead to protection of inteest of music industry engaged in the creation of
original music and certain additional safeguards though a statutory licencing provision have been
provided to suit the needs of the music industry imigital environment and to ensure that while makirny
sound recording of any literary, dramatic or musicd work, the interest of the copyright holder is duy
protected. The Committee fails to understand the reervations of music companies specially in view of
proposed provision being incorporated in place of x@sting provision that too in the background of
judicial pronouncements. (Para 14.4)



XV. CLAUSE 17: SECTION 31D: STATUTORY LICENCE FOR RADIO BROADCASTING OF
LITERARY AND MUSICAL WORKS AND SOUND RECORDING

15.5 While agreeing with the justification given by theDepartment for bringing in Section 31 D, the
Committee would like to point out that there shouldbe no ambiguity in its applicability. The Committee
also takes note of the fact that following procedwal shortcomings specially taking into account groud
realities-

- viability of payment of royalty in advance.
- Practicability of compulsory mentioning of artists’ names

- Requirement of maintenance of agreement betweehe radio broadcaster and the copyright
society may form part of relevant rules.

The Committee would be happy if a viable solutionfathe aforesaid shortcomings is arrived at.
(Para 15.5)

XVI. CLAUSES 18: SECTION 33: REGISTRATION OF COPYRI GHT SOCIETY
CLAUSE 20: SECTION 34: ADMINISTRATION OF RIGHTS O F OWNER BY COPYRIGHT
SOCIETY.
CLAUSE 22: SECTION 35: CONTROL OVER THE COPYRIGHT SOCIETY BY THE OWNER
OF RIGHTS.

The Committee notes that there are inherent prol@ms in the administration and functioning of
copyright societies which have been continuing siedong. Situation has deteriorated to such an extén
that the owners of works/music companies are domini@g these societies denying equity shares to the
performers/authors. The basic reason for such a disal scenario is obviously entirely different
considerations and interests of the owners and aubihs. The Committee further notes that due to the
subjective functioning of the copyright societies @thors are being invariably put to disadvantages. fie
Committee, after hearing the views of all the stak®lders representing both owners and authors is
aware about the specific but very different concers of both these parties. The Committee also takes
note of the justification given by the Department hat in view of owner members taking control of the
copyright societies, formation and administration & copyright societies was required to be placed urat
the control and supervision of the authors. (Para 16.11)

The Committee, after analyzing the pros and congsf the proposed amendments feels that obliging
only authors to form and register a copyright socity may not prove to be a right decision as it mayelad
to serious practical consequences. Firstly, it wilkeep the owners of rightsviz recording companies,
music publishers, book publishers etc. out of therabit of these societies leading to a vacuum. It wéi
not be wrong to say that it would be a remedy worsthan a malaise. Secondly, the complete handover of
the copyright society to the authors alone would rtabe fair and balanced. Legally and practically the
owners of rights have been the owners of copyrigrdnd there would be no harm if they also remain
members of the copyright societies. The Committeeakes note of the fact that this was a suggestion
made by some of the stakeholders. Composition of éhcopyright society should be such that both
authors and owners get their rightful share. The Cmmittee further feels that there is no denying the
fact that authors need protection of their rights.However, the way to achieve this protection is ndby
excluding the other stakeholder i.e owners of riglt A mechanism has to be evolved whereunder both
authors and owners are allowed to form and adminigr the copyright societies with all the members
having equal rights and powers. (Para 16.12)



The Committee is well aware of the fact that theauthor of work is the original person who
authors. Equally true is the fact that the subsequ& owner could be any other person. If the word owar
of copyright is removed from the existing provisios, it would simply mean that subsequent owner
would have no right and would not be entitled to ap benefits. Therefore, the blanket removal of the
word “owners of right” cannot be considered an appeciable move. The Committee, therefore,
recommends that the proposed amendments in Sectio88, 34 and 35 may not be carried out. At the
same time, the Committee would like to emphasise dh composition of the copyright societies should be
balanced, with equal rights for all categories of rambers. The Committee would also like to draw the
attention of the Department to section 33(4) whereader the Central Government can cancel the
registration of a copyright society if it is satisfed that it is being managed in a manner detrimentiato the
interests of the concerned owners of rights. The @amittee strongly feels that with such a specific
provision already existing, situation with respecto functioning of IPRS could have been easily haneld.

(Para 16.13)

XVII. CLAUSE 19: SECTION 33A: TARIFF SCHEME BY COP YRIGHT SOCIETIES

The Committee notes that various stakeholders iheding the existing copyright societies had
certain reservations against the proposal. Commitids attention has been particularly drawn by the
apprehension about copyright societies coming up i high tariff schemes drawn up solely at their
discretion. The Committee was also given to undemsd that at present there was no check on the
formulation of tariff scheme but merely a requirement of publication by the society. With the proposed
amendment coming into effect, the aggrieved persomould have no alternative but to pay the fee as per
the tariff scheme and may face unnecessary hardshifbefore the appeal was decided and the relief, if
any, at the end of the appeal may not prove be sidfent for the loss caused. (Para 17.5)

The Committee, taking into account the viewpointof both the stakeholders i.e the copyright
societies and the users, observes that there is denying the fact that the process of fixing tariffby the
copyright societies is not transparent. As per thexisting system, the copyright societies are free ffix
tariffs without any visible basis / criteria. There is no system of broad-based consultations by these
societies as is done in other sectors such as tel®¢ insurance, broadcasting and electricity. The
Committee observes that in these sectors, stakeheld are consulted before tariff is fixed and notifd.
However, such a system is completely lacking in @asf copyright societies. As a result, there are
instances of arbitrariness, arm twisting and negotitions by these societies. (Para 17.7)

The Committee is of the firm view that the propoed amendment will result in the introduction of
a system of a transparent formulation of tariff scleme by the collective administrative copyright
societies, which will be subject to scrutiny by th€€opyright Board on receipt of appeal by the aggrieed
party. At the same time, the Committee would like he Department to take note of the concerns of the
various stakeholders and provide for a transparenprocess of tariff fixation by the copyright societes
with necessary changes in the relevant rules. TheoBmittee would also take the opportunity to observe
that for putting in place a well-defined and balaned tariff scheme, functioning of Copyright Board as
well as copyright societies also needs to be regidd, strengthened and made foolproof so as ensurest
all the stakeholders are benefited. The Committee ould be giving its recommendations in this regardn
the later part of the Report. (Para 17.8)



XVII. CLAUSE 25 :SECTION 38 : PERFORMER’S RIGHT
CLAUSE 26 :SECTION 38A : EXCLUSIVE RIGHT OF PERFORMERS
SECTION 38B : MORAL RIGHTS OF THE PERFORMER.

The Committee is inclined to agree with the justication given by the Department for inclusion of
new provisions, sections 38A and 38B. The Committdeels that apprehensions of film producers and
music companies are not well-placed, being guidedytiheir commercial interest. By deleting section 38
(3) and (4) and bringing in very specific provisios for exclusive and moral rights of performers, the
Department has only made an attempt to protect thenterests of stakeholders in line with the
international commitments. (Para 18.6)

The Committee would, however, like to draw the aéntion of the Department to one ground
reality highlighted by the Association of the RadioOperators of India. It was emphatically mentioned
that defining ‘performance’ as including communicaion by any means to public of any sound
recordings virtually over-rules the current judicial deliberations on whether free broadcast through
radio constitutes performance. Playing of recordedgongs cannot be construed as performance and this
matter is currently under review of courts. The Committee is of the opinion that contention of the
Association needs to be looked into and provisionadified in the light of court rulings.  (Para 18.7)

XIX. CLAUSE 31: SECTION 52: CERTAIN ACTS NOT TO BE INFRINGEMENT OF COPYRIGHT

In the light of the divergent views expressed bthe stakeholders particularly with regard to the
stipulation of 14 days period under 52 (1) (c) th&Committee is of the view that the viability of the
duration of 14 days may again be reviewed by way dfalancing the views of the stakeholders as well as
the lagal requirement in the matter. As for the wods the “transient and incidental” occurring in secion
51 (1) (b) and 52 (1) (c) the Committee recommendlsat the word ‘and’ may be replaced with the word
or in both the clauses so as to read “transient dncidental”. The Committee feels that this will take care
of the concern of ISPs for unlimited liability for third party actions. (Para 19.10)

XX. CLAUSE 36: SECTION 65 A: PROTECTION OF TECHNOL OGICAL MEASURES
SECTION 65 B: PROTECTION OF RIGHTS MANAGEMENT INF ORMATION

When these concerns were taken up with the Depanent it was clarified that one of the
drawbacks of digital technology was the possibilityof high rate of infringement (digital piracy) and the
technological solutions were used to prevent thiDigital locks (technological protection measures -
popularly known as TPM) were invented to prevent ifringement of works. At the same time, duplicate
keys (circumvention technology) were also developetb unlock the digital locks used by owners of
copyright to prevent infringement. The use of TPM fad a significant impact on users since the freedom
to use the work (fair use of works) permitted by lav was considerably regulated through these
measures. In the absence of the owner of the worksoviding key to enjoy fair use, the only option wa
to circumvent the technology to enjoy fair use of wrks. There was considerable demand to protect the
TPM from circumvention by banning manufacture and sle of devices used for circumvention. On the
other hand, the users argued that this would preverthe development of dual use technology and also
prevent the enjoyment of fair use permitted by law.The major problem of use of law in preventing
circumvention was the impact on public interest onaccess to work facilitated by the copyright laws.
Attention was drawn to the WIPO treaties which provuded a very flexible provision to protect TPM.
This provision allowed member countries to develogaws to prevent circumvention of technological



measures, keeping in mind the public interest of aess to works. Developed countries like US, EU,
Australia, Japan etc. have enacted laws to prevestrcumvention resulting in abuse and affecting pulit
interest. The unintended consequences of these lavesulted in blocking research and development of
new technologies. It was pointed out that India waget to face major problems of circumvention due to
low level of penetration of digital technology. Talng note of experience of developed countries in
developing laws for prevention of circumvention oftechnological measures, the Committee agrees with
the approach as enshrined in section 65 A to givarlited legislative guidelines and allow the judiciay to
evolve the law based on practical situations, keemg in mind the larger public interest of facilitating
access to work by the public. The Committee takesote of the fact that many terms have been
consciously left undefined, given the complexitigfaiced in defining these terms in the laws of devaled
countries. The Committee would, however, like to ephasize that a constant watch would have to be
kept on the impact of this provision and correctivemeasures taken as and when required. (Para 20.7)

The Committee is of the view that the parties rgmnsible for distribution or broadcasting or
communication to the public through authorized licaxce from the author or rights holder and who do
not remove any rights management information delibeately for making unauthorized copies need not
worry about this provision as long as their act isas per the framework of this provision. (Para 20.11)

XXI. GENERAL OBSERVATIONS

Functioning of copyright societies:---

The Committee observes that inspite of there bejnprovisions in the Act and rules framed
thereunder regulating the copyright societies, ovethe years a disturbing trend in their functioning has
been developing which has led to disputes betweenet major stakeholders and resultant court cases.
The Department has also admitted that the administition of copyright societies has been taken over by
the owners whose interest is different from that othe authors and in many cases authors are being
deprived of their benefits. Another area of concermoticed by the Committee is the Tariff Scheme for
the Copyright Societies. Although as per Rule 14Jehe Copyright Rules, 1958, a Copyright Society s
to frame a Tariff Scheme setting out the nature andjuantum of fees or royalties, no provision is ther
for governing or regulating the system of fixation,collection and distribution of royalty under secton 33
of the Act. A system of formulation of a Tariff Sckeme by the Collective Administrative Societies has
accordingly been brought as section 33A under therpposed legislation. The Committee feels that this
a step taken in the right direction and will put onend to the arms-twisting negotiations of Copyright
Societies. (Para 21.11)

The Committee would like to draw the attention ofthe Department to Section 33 of the Act which
empowers the Central Government to regulate the fustioning of Copyright Societies. As per this
provision the registration of a Copyright Society an be suspended for not more than one year or
cancelled by the Central Government after conductig an inquiry, in the event of it being managed in a
manner detrimental to the interests of owners of ghts. Not only this, Section 36 clearly provides #t
every Copyright Society has to submit to the Regisdr of Copyright Society annual returns. Under this
very section, any officer duly authorized by the Catral Government can call for any report or records
of any Copyright Society so as to injure that thedes collected by it in respect of rights administed by
it are being utilized or distributed in accordancewith the provisions the Act the purpose for highlidnting
all these provisions is that had the Central Goverment played a more pro-active role, perhaps things
would not have reached such an alarming level. Th€ommittee can only conclude that with the



proposed provision relating to Tariff Scheme and us of powers already there in the Act/rules by the
Central Government through its authorized officers,copyright societies will be functioning as envisagl
under the Copyright Law. (Para 21.12)

Copyright Board

The Committee observes that the responsibilitee of the Copyright Board, a very important
statutory body assigned very crucial powers and fuctions, have increased manifold over the years. Not
only this, in the light of changing global scenariavith emerging areas coming under the Copyright Law
the need for strengthening the Copyright Board is bing increasingly felt. It has to be a full time Bard
with inclusion of experts in specified areas relatk to Copyright law. The Committee is happy to note
that exercise in this direction has already been ifiated by the Department. The Committee will
appreciate if all the corrective measures are takeat the earliest by the Department. Besides thathe
Committee is also of the firm view that all the preisions in the Act as well as in the rules relatingp the
Copyright Board may be reviewed and amendments caied out in the light of suggestions put forth
before it. (Para 21.17)

The heart and soul of copyrights depends on thremechanisms such as (i) Copyright Societies (ii)
Registrar of Copyright and (iii) Copyright Board. If all the three are independent and dynamic then
only the copyright justice will be perfect and relable. The Committee, therefore, recommends that the
Government should act emergently to revitalize thesthree institutions by formulating clear rules and
appointing fulltime experts and professional with @countability clubbed with sufficient powers. Moreso
all the three organizations are to be fully moderrded with all e-management system and manned by
professionals and technical experts. (Para 21.18)

Internet Piracy

A number of stakeholders who appeared before th€ommittee were of the opinion that the
amendment Bill hardly addresses the issue of integt piracy. It was pointed out that the spread of
internet in India was of utmost importance and effetive protection to copyright works in digital form
needed to be given. Music Industry is particularlyplagued by large scale piracy as several websitegdh
pirate music. The law enforcement on this particulaissue has been quite lax. It was pointed out thahe
existing and proposed amendments will not be ableotcurb piracy unless the copyright legislation is
brought in tune with the Information Technology Act, 2000 which provides for power to intercept,
monitor or decrypt information through any computer source on certain grounds mentioned therein.
The Committee therefore urges the Department to brig the copyright law in tune with the Information
Technology Act, 2000 so far as internet piracy isoncerned. A designated authority for managing
copyrights issues and piracy is to be created witbufficient policing powers. (Para 22)
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XVIII
EIGHTEENTH MEETING

The Committee on Human Resource Development tr&2D8r.M. on Wednesday, the 26th May, 2010
in Committee Room ‘A’, Ground Floor, Parliament KeuAnnexe, New Delhi.

MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes — Chairman
Dr. E.M. Sudarsana Natchiappan

Shri Vijaykumar Rupani

Shrimati Mohsina Kidwai

Shri N.K. Singh

Shri M. Rama Jois

Shri Brij Bhushan Tiwari

Dr. Janardhan Waghmare

© N o gk wdhRE

LOK SABHA
9. Shri Suresh Angadi
10. Shri P.K. Biju
11. ShriJitendra Singh Bundela
12. Shri P.C. Gaddigoudar
13. Shri Rahul Gandhi
14. Shri P. Kumar
15. Shri Prasanta Kumar Majumdar
16. Capt. Jai Narain Prasad Nishad

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer
Shrimati Harshita Shankar, Committee Officer

LIST OF WITNESSES

I. Representatives of Department of Higher Education,Ministry of HRD and Legislative
Department, Ministry of Law and Justice.

(i) Smt. Vibha Puri Das, Secretary
(i) Shri Sunil Kumar, Additional Secretary
(i) Shri Amit Khare, Joint Secretary

(iv) Shri Narayan Raju, Joint Secretary (LegislatiYepartment)



(v) Shri G.R. Raghavendra, Deputy Secretary

2 * * *
3 * * *
4' * * *
5 * * *
6 The Committee, then heard the views of Segref2epartment of Higher Education on the Copyright

(Amendment) Bill, 2010. She briefed the Committbeld the various aspects that necessitated amenmslioen
the different sections of the Bill. She also mad®wer point presentation during the briefing. TWembers
put forward their queries which were replied tothg Secretary. The Chairman wanted to know whettesr
Department has identified any specific problem siieathe operation of the Bill and sought a statote on
the court cases regarding the Bill. The Committeeidkd to send a questionnaire for written repliethe
Department.

7 * * *

8. A verbatim record of the proceedings was kept.

9. The Committee then adjourned at 5°1. to meet again at 3.¢0M. on Friday, the 4th June, 2010.
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NINETEENTH MEETING

The Committee on Human Resource Development igi08 P.M. on Friday, the 4th June, 2010 in
Committee Room ‘B’, Ground Floor, Parliament Hodgmexe, New Delhi.

MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes — Chairman
Dr. E.M. Sudarsana Natchiappan

Shrimati Mohsina Kidwai

Shri Penumalli Madhu

Shri Brij Bhushan Tiwari

Dr. Janardhan Waghmare

ok wbdE

LOK SABHA

Shri Suresh Angadi

8. Shri Kirti Azad

9. Shri P.K. Biju

10. Shrimati J. Helen Davidson

11. ShriJitendra Singh Bundela
12. Shri P.C. Gaddigoudar

13. Shri Prataprao Ganpatrao Jadhav
14. Shri P. Kumar

15. Shri Prasanta Kumar Majumdar
16. Capt. Jai Narain Prasad Nishad
17. Shri Tapas Paul

18. Shri Brijphushan Sharan Singh
19. Shri Ashok Tanwar

20. Shri Joseph Toppo

21. Shri Madhu Goud Yaskhi

~

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer
Shrimati Harshita Shankar, Committee Officer

LIST OF WITNESSES

()  Shri Javed Akhtar, MP, Rajya Sabha
(i)  Shri Ameet Datta, Advocate

(i)  Shri Krishna Raj Gopal, Advocate



2 * * *

3. The Committee first heard the views of Shriethvkhtar, Member, Rajya Sabha, Shri Ameet Datta,
Advocate and Sai Krishna Raj Gopal, Advocate onGgyright (Amendment) Bill, 2010. The witnesses
shared with the Committee their views on copyrighties pertaining to authors and lyricists. The @dtee
directed them to furnish additional points if amcluding the copies of contracts between writerd an
producers as mentioned by them during their depasit

(The witnesses then withdrew)

* * *

* * *

A verbatim record of the proceedings was kept.

N o &

The Committee then adjourned at 5°20. to meet again at 11.@0m. on Tuesday, the 15th June, 2010.
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TWENTIETH MEETING

The Committee on Human Resource Development trigt.@0A.M. on Tuesday, the 15th June, 2010 in
Committee Room ‘B’, Ground Floor, Parliament Hodsmexe, New Delhi.

MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes — Chairman
Dr. E.M. Sudarsana Natchiappan

Shrimati Mohsina Kidwai

Shri M. Rama Jois

Shri Penumalli Madhu

Dr. Janardhan Waghmare

o gk wbdE

LOK SABHA

Shri Suresh Angadi

8. Shri Kirti Azad

9. Shri P.K. Biju

10. Shrimati J. Helen Davidson

11. Shri P.C. Gaddigoudar

12. Shri Prataprao Ganpatrao Jadhav
13. Shri P. Kumar

14. Shri Prasanta Kumar Majumdar
15. Capt. Jai Narain Prasad Nishad
16. Shri Joseph Toppo

17. Shri P. Viswanathan

~

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer

LIST OF WITNESSES

Association Name

1 2
The Film & Television Producers Guild of India Shanmohan Shetty
Ltd., Mumbai Shri Yash Chopra

Shri Ramesh Sippy
Shri Mahesh Bhatt
Shri Mukesh Bhatt




Shri Bhushan Kumar
Shri Siddharth Roy Kapur
Shri Ameet Naik

Indian Motion Picture Producers’ Association, ShR. Aggarwal
Mumbai Ms Sushama Shiromanee
Federation of Indian Publishers, New Delhi Shri As@&hushan

Shri Shakti Malik
Shri Asoke K. Ghosh
Shri B.K. Sharma

Association of Publishers in India, New Delhi SHanjeev Goswami
Shri Manas Saikia

Shri Vivek Govil

Mr. Mike Brayan

Shri Saikrishna Rajagopal

Inclusive Planet, Kochi Shri Rahul Cherian
Shri Shamnad Basheer

Xavier's Resource Centre for the Visually Dr. Saanaporevala
Challenged, Mumbai Ms. Neha Trivedi

Shri Ketan Kothari

Ms. Kanchan Pamanai
Shri Dipendra Manocha

2 * * *

3. The Committee first heard the views of represteres from the Film and Television Producers Goil
India Ltd., Mumbai and Indian Motion Picture Prodt& Association, Mumbai. The witnesses shared thigh
Committee certain apprehensions they were havirth vagard to proposed relevant amendments in the
Copyright (Amendment) Bill, 2010. The Chairman d@nel members sought certain clarifications on thaas
raised by them which were answered by the expEhnis.Committee decided to send a questionnairedaase
the deliberations of the day and the issues rerdainanswered, to witnesses for replies within tnfght.

(The witnesses then withdrew)

The Committee then adjourned for lunch at 280

4 * * *

5. Resuming its series of interactions on the @ghy (Amendment) Bill, 2010, the Committee thematie
the views of representatives from Inclusive Plarebchi, Xavier's Resource Centre for the Visually
Challenged, Mumbai, Federation of Indian Publishiiesv Delhi and Association of Publishers in Indiew
Delhi in two separate sessions. After some disondsie Committee decided to forward a questionrairéhe
Bill to each of the representatives with the dikatto respond within 15 days.



(The witnesses then withdrew)
6. A verbatim record of the proceedings was kept.

7.  The Committee then adjourned at 5°20. to meet again at 3.060M. on Tuesday, the 22nd June, 2010.
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The Committee on Human Resource Development triDapr.M. on Tuesday, the 22nd June, 2010 in
Committee Room ‘A’, Ground Floor, Parliament Hodsmexe, New Delhi.

MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes — Chairman
Dr. E.M. Sudarsana Natchiappan

Shrimati Mohsina Kidwai

Shri M. Rama Jois

Shri Brij Bhushan Tiwari

Shri Prakash Javadekar
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LOK SABHA
7. Shri Suresh Angadi
8. Shri Kirti Azad
9. Shri P.K. Biju
10. Shri P.C. Gaddigoudar
11. Shri P. Kumar
12. Capt. Jai Narain Prasad Nishad
13. Shri Tapas Paul
14. Shri Joseph Toppo
15. Shri P. Viswanathan
16. Shri Madhu Goud Yaskhi

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer
Shrimati Harshita Shankar, Committee Officer

LIST OF WITNESSES

I. Motion Picture Association, Mumbai
Shri Rajiv Dalal, Managing Director

Il. Confederation of Societies of Authors and Compsers (CISAC)
()  Mr. Ang Kwee Tiang, Regional Director
(i)  Mr. Achille Forler

I1l. Authors Guild of India, New Delhi



()  Shri Upendra Kumar, Vice-President

(i) Shri S.S. Awasthi, Secretary-General

(i) Smt. Sarojini Pritam, Writer

(iv) Dr. H.L. Bachhotia, Author and Educationist
(v) Shri R.P. Gupta, Advocate

2. At the outset, the Chairman welcomed Shri Pslakdavadekar, M.P., Rajya Sabha who was recently
nominated as member of the Committee. He then sggbrihe Members about the day’'s agenda on the
Copyright (Amendment) Bill, 2010.

3. The Committee first heard the views of Mr. Rdpalal from the Motion Pictures, Mumbai. The
Members sought certain clarifications which thenedis replied to. The Committee decided to send a
guestionnaire based on the deliberations of theathalythe issues which remained unanswered to tineys

for replies within a fortnight.

(The witness then withdrew)

4.  Thereafter, the experts from International @defation of Societies of Authors and Composers
(CISAC) shared their views and apprehensions orBthevith the Committee. The Chairman and members
raised certain queries which were replied to byekperts. The Committee decided to send a questinn
based on the deliberations of the day and otheesssvhich remained unanswered, to witnesses fdiesep
within a fortnight.

(The witnesses then withdrew)

5.  The Committee then heard the views of the smmimtives of the Authors Guild of India. They reglto
certain queries raised by the members.

6. A verbatim record of the proceedings was kept.

7. The Committee then adjourned at 5F00. to meet again at 11.30M., on Tuesday, the 29th June,
2010.
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TWENTY-SECOND MEETING

The Committee on Human Resource Development trigt.80A.M. on Tuesday, the 29th June, 2010 in
Main Committee Room, Ground Floor, Parliament Hoisaexe, New Delhi.
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1. Shri Oscar Fernandes — Chairman
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Shri M. Rama Jois

Shri Brij Bhushan Tiwari

Shri Prakash Javadekar
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LOK SABHA
8. Shri Suresh Angadi
9. Shri Kirti Azad
10. Shri P K. Biju
11. Shrimati J. Helen Davidson
12. Shri P. Kumar
13. Shri Prasanta Kumar Majumdar
14. Capt. Jai Narain Prasad Nishad
15. Shri Tapas Paul
16. Shri Brijphushan Sharan Singh
17. Shri Joseph Toppo
18. Shri P. Viswanathan

LIST OF WITNESSES

I. The News Broadcasting Association (NBA)
(i)  Shri Shazi Zaman, Editor, Star News
(i)  Shri Satish K. Singh, Editor, Zee News
(i) Shri Ajay Kumar, Executive Producer, Aajtak
(iv) Shri Pradeep Ganapathy, NDTV
(v)  Shri Anup J. Bhambhani, NBA Counsel
(vi) Smt. Annie Joseph, Secretary General, NBA
(vii) Shri Chanderlok Nainta, Manager, NBA

[I. The Indian Broadcasting Foundation, New Delhi
(i)  Shri Jawahar Goel, President, IBF
(i)  Shri Rajat Sharma, India TV
(i) Smt. Pratibha Singh



(iv) Shri Sudeep Chatterjee

(v) Shri A. Mohan, Zee TV

(vi) Shri Venkatraman, Zee TV

(vii) Shri Mani Kumar, EENADU

(viii) Ms. Sheenaz Dastur, Star India

(ix) Shri Ashish Chandra, Star India

(xX)  Shri Rohit Gupta, MSM

(xi) Ms. Dipti Kotak, MSM

(xii) Shri Amod Gupte, Zoom/Times Now
(xiii) Shri N.P. Nawani, Secretary General, IBF
(xiv) Mr. K. Aravaudhan

(xv) Shri Ajay Kumar

lll. RPG Enterprises-Saregama, Kolkata

(i) Shri G.B. Aayeer
(i)  Shri Neil Mason
(i)  Shri Harshad Barde

IV. The Indian Music Industry
()  Shri Kumar Taurani, Chairman
(i)  Shri V.J. Lazarus, President
(i)  Shri Suresh Srinivasan, COO
(iv) Shri Neil Mason, Legal Retainer

V. South India Music Companies Association, Chenna
(i) Shri S. Kalyanasundram, Vice President
(i)  Shri J. Swaminathan, Secretary
(i) Shri S. Rajesh Dhupad, Joint Secretary
(iv) Shri Jagdeep Grover, Joint Treasurer
(v)  Shri B. Premchandran, Executive Member (Kerala)
(vi) Shri Ananth Padmanabhan, Legal Officer

VI. Business Software Alliance, New Delhi
(i)  Ms. Lizum Mishra
(i)  Shri Keshav Dhakad
(i)  Shri Saikrishna Rajgopal

VII. Yahoo India Private Ltd., Bangalore
()  Shri Amitabh Lal Das, General Counsel
(i)  Shri Nandan Pandey

VIIl. e-Bay India Pvt. Ltd., Mumbai
Shri Rajendra Pundey



IX. Google India Pvt. Ltd., Gurgaon
Shri Ramanijit Singh Chima, General Counsel

X. Internet and Mobile Association of India, New [2lhi
(i)  Shri Sailesh Rao, Chairman
(i)  Dr. Subho Rajy, President
(i) Smt. Chitrita Chatterjee, Associate Vice- Bident
(iv) Smt. Vasanthika Srinath
(v)  Shri Siddharth Sharma
(vi) Shri Vakul Sharma

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer
Shrimati Harshita Shankar, Committee Officer

2 * * *

3.  Thereafter, the Committee heard the views efrépresentatives of News Broadcasting Associatitwh
Indian Broadcasting Foundation on the Copyright éaament) Bill, 2010. The members sought certain
clarifications which the witnesses replied to. Themmittee decided to send a questionnaire baseitheon
deliberations of the day to the witnesses for esplvithin a fortnight.

(The witnesses then withdrew)

4.  The Committee then interacted with the repredimes of the RPG Enterprises-Saregama, Kolkb&, t
Indian Music Industry and the South India Music @amies Association, Chennai on the Bill. The member
raised certain queries which were replied to byiitaesses. The Committee decided to send a guesii@
regarding the unanswered queries and issues toitihesses for replies within a fortnight.

(The witnesses then withdrew and the Committ¢auaded for lunch)

5.  The Committee re-assembled after lunch at .80 to hear the views of the representatives of the
Business Software Alliance, New Delhi on the Blllarifications were sought by members which wepied

to by the witnesses. The Committee decided to aequistionnaire based on the deliberation of theaéhe
witnesses for replies within a fortnight.

(The witnesses then withdrew)

6. The Committee then held discussion with theesgntatives of Internet and Mobile Association of
India, Yahoo India Private Limited and e-Bay In@iavate Limited on the Bill. Certain queries whialere
raised by the members were replied to by the expé&hte Committee decided to send a questionnaitect®e
associations also for replies within a fortnighsdé on the unanswered queries and issues raisid) dioe
deliberation of the day.



7. A verbatim record of the proceedings was kept.

8. The Committee adjourned at 4/8Q. to meet again at 11.00Mm., on Wednesday, the 30th June, 2010.
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I. Copyright Board
1. Dr. Raghbir Singh, Chairman

II. The Phonographic Performance Ltd.
2. Sh. Vijay Lazarus, President,

3. Sh. Vipul Pradhan, Chief Executive Officer
4. Sh. Suresh Srinivasan, COO

5. Sh. J. Ribeiro

6. Sh. Neil Mason, Legal Retainer

7. Sh. Ram Prakash Gupta, Vice-Chairman
8. Sh. G. B. Aayeer

lll. Indian Reprographic Rights Organization (IRRO)
9. Sh. Anand Bhushan, Secretary General

10. Sh. Shakti Malik, Treasurer

11. Sh. Arun Singh, Legal Adviser

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer



Shrimati Harshita Shankar, Committee Officer

2. At the outset, the Chairman welcomed the memtmthe meeting which was in continuation of the
series of interactions held with the stakeholdergsh® Copyright (Amendment) Bill, 2010. He informta
members that the memoranda received from all theeases who appeared before the Committee have been
referred to the Ministry of Human Resource Develeptito furnish clause-by-clause comments on thesBil

as to facilitate the deliberations on the subject.

3.  Thereafter, the Committee heard the views @Ghairman of Copyright Board on the role of theig

the strength and weaknesses of the Copyright ManageSystem and the conflict of issues amongsouari
stakeholders on the Copyright matters. The Chairarath the members raised some queries which were
replied to by the witness. The Committee decidesktud a questionnaire for replies within a forthigh

(The witness then withdrew)

4.  The Committee then interacted with the repreegimes of the Phonographic Performance Ltd. aed th
Indian Reprographic Rights Organization. The Chaitrand the members raised certain queries which wer
replied to by the witnesses. The Committee decidesknd questionnaire to the witnesses for repligsn a
fortnight.

(The witnesses then withdrew)

5. Thereafter, Shri Kirti Azad on behalf of the migers of the Committee and also on his own behalf
thanked the Chairman for his noteworthy contributie Chairman of the Committee to its working. $t@ad
also placed on record appreciation of the Commitieéhe Chairman giving opportunity to all the means to

air their views and encouraging them to activelgage in examining the important Bills which havestbe
referred to the Committee.

6. A verbatim record of the proceedings was kept.

7.  The Committee then adjourned at 1p02



XXM
TWENTY-THIRD MEETING

The Committee on Human Resource Development triB88pr.M. on Thursday, the 15th July, 2010 in
Committee Room’ A’, Ground Floor, Parliament Hodseexe, New Delhi.

MEMBERS PRESENT

RAJYA SABHA
1. Shri Oscar Fernandes — Chairman
2. Dr. Janardhan Waghmare
. Shri Prakash Javadekar

w

LOK SABHA
. Shri Suresh Angadi
. Shri Kirti Azad
. Shri P.K. Biju
. Shri Jitendrasingh Bundela
. Shrimati J. Helen Davidson
. Shri P.C. Gaddigoudar
10. Shri P. Kumar
11. Shri Prasanta Kumar Majumdar
12. Capt. Jai Narain Prasad Nishad
13. Shri Sis Ram Ola
14. Shri Brijphushan Sharan Singh
15. Shri Joseph Toppo
16. Shri Madhu Goud Yaskhi
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LIST OF WITNESSES

I. The Indian Performing Right Society Limited
Shri Hasan Kamaal, Chairman

Shri Omi Sonik

Shri G.B. Aiyeer (M/s Saregama India Ltd.)
Shri Rakesh Nigam, CEO

Shri Neel Mason, Lawyer

ok~ w0DNPE

Il. Association of Radio Operators for India (AROI)
1. Ms. Anuradha Prasad, President AROI & ChairpeRadio Dhamaal
Mr. Rahul Gupta, Director, Radio Mantra
Mr. Prashant Pandey
Mr. Harish Bhatia, CEO, My FM
Ms. Nisha Narayanan, Sr. VP Kal Radio (Sun Gyoup
Mr. Rohit Lal, Commercial Head, Red FM
Ms. Reshma Khalid, CEO, Radio City
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8.  Mr. Ashok Naraayan, VP, Small Operators, AROI
9. Mr. Uday Chawla, Secretary General, AROI

10. Mr. G. Krishnan, CEO, Aajtak/Radio Today

11. Mr. Puneet Jain, Coy. Secretary, Aajtak/Radidaly
12.  Mr. Soumen Choudhury, Business Head, Big FM
13. Mr. Ashwin Padmanabhan, Delhi Station Head, By

lll. South Indian Film Chamber of Commerce
1. Dr. Dasari Narayana Rao, M.P., Leading Direatmt Former President
Mr. C. Kalyan, President
Mr. L. Suresh, Hon. Secretary, Film Federatibmdia
Mr. Ravi Kottarakara, Hon. Secretary, Vice-Riest, Film Federation of India
Mr. D. Suresh Babu, Director, Rama Naidu Studios
Mr. S.S.T. Subramaniam, General Secretary, Kdfi#in Chamber of Commerce
Mr. A.R. Raju, Executive Committee Member, Kaaka Film Chamber of Commerce
Mr. K.V. Gupta, Executive Committee Member, Kataka Film Chamber of Commerce
Sri K.S. Srinivasan, Treasurer

© 0NN

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer
Shrimati Harshita Shankar, Committee Officer

2. At the outset, the Chairman welcomed the memb®ithe meeting which was scheduled to hear the
representatives/experts on the Copyright (Amendyrigitit 2010. The Chairman mentioned that as per th
direction of Hon’ble Chairman, Rajya Sabha, the @Guitee has to present the report on the Copyright
(Amendment) Bill, 2010 by 15th August, 2010 andgluuhe cooperation of members of the Committee in
finalizing deliberations on the Bill.

3. The Committee, then heard the views of theesgmtatives of the Indian Performing Right Soclet)
Mumbai on the proposed amendments in the Copy(#fgimendment) Bill, 2010. The Chairman and members
sought certain clarifications on the issues whienexreplied by the withesses. The Committee decinlednd

a questionnaire to the witnesses for replies widhireek.

(The witnesses then withdrew)

4.  Thereafter, the Committee heard the views efrépresentatives of Association of Radio Operdtmrs
India, New Delhi. The members raised certain qsenikich were replied to by the witnesses. The Cdtemi
decided to send a questionnaire to the withessesgities within a week.

(The witnesses then withdrew)



5. The Committee then heard the views of the smratives of the South India Film Chambers of
Commerce on the Bill. The Chairman and membershtatgytain clarifications which were replied to tine
witnesses.

6. A verbatim record of the proceedings was kept.

7.  The Committee adjourned at 550. to meet again at 11.00M., on Friday, the 16th July, 2010.



XXIV
TWENTY-FOURTH MEETING

The Committee on Human Resource Development triet.80A.M. on Thursday, the 16th July, 2010 in
Committee Room ‘D’, Ground Floor, Parliament Hodsmexe, New Delhi.

MEMBERS PRESENT

RAJYA SABHA
1. Dr. Janardhan Waghmare — in the Chair
2. Shri Prakash Javadekar

LOK SABHA

3. Shri Suresh Angadi

4. Shri Kirti Azad

5. Shri P.K. Biju

6. Shri Jitendrasingh Bundela

7. Shrimati J. Helen Davidson

8. Shri P.C. Gaddigoudar

9. Shri Prataprao Ganpatrao Jadhav
10. Shri P. Kumar

11. Shri Prasanta Kumar Majumdar
12. Capt. Jai Narain Prasad Nishad
13. Shri Brijphushan Sharan Singh
14. Shri Joseph Toppo

15. Shri Madhu Goud Yaskhi

LIST OF WITNESSES

I. EXPERTS ON COPYRIGHT (AMENDMENT) BILL, 2010
1.  Shrimati Shubha Mudgal, Classical Singer
2.  Shri Sanjay Tandon

[I. EXPERTS ON THE NATIONAL INSTITUTES OF TECHNOLO GY (AMENDMENT) BILL,
2010

DEPARTMENT OF HIGHER EDUCATION

Smt. Vibha Puri Das, Secretary

Shri Ashok Thakur, Additional Secretary

Shri Sunil Kumar, Additional Secretary (HE)

Shri S.K. Ray Additional Secretary & Financial\Asor
Shri N.K. Sinha, Joint Secretary

Prof. P.N. Singh, Chairman, BOG, NIT - Agartala
Shri H.R. Joshi, Director

Prof. Sandeep Sancheti, Director, NITK - Surathk
Prof. S.S. Gokhale, Director, VNIT - Nagpur

© NG A~®DNPRE



10. Prof. N. Sathyamurthy, Director, IISER - Mohali
11. Dr. V.P. Goel, DDG

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer
Shrimati Harshita Shankar, Committee Officer

2 * * *

3 * * *

4.  Thereafter, the Committee interacted with @hti Subha Mudgal, classical singer and Shri Sanjay
Tandon on the Copyright (Amendment) Bill, 2010. Mers sought certain clarifications which were rexgpli
to by the witnesses.

5. A verbatim record of the proceedings was kept.

6. The Committee adjourned at 1AQ. to meet again at 3.30M., on Thursday, the 22nd July, 2010.



XXV
TWENTY - FIFTH MEETING

The Committee on Human Resource Development tr&88P.M. on Thursday, the 22nd July, 2010 in
Committee Room’ A’, Ground Floor, Parliament Hodseexe, New Delhi.

MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes —Chairman
Shri N.K. Singh

Shri M. Rama Jois

Shri Prakash Javadekar

Shri N. Balaganga

a > N E

LOK SABHA

Shri P .K. Biju

Shri Jitendrasingh Bundela
Shrimati J. Helen Davidson
Shri P.C. Gaddigoudar

10. Shri P. Kumar

11. Shri Prasanta Kumar Majumdar
12. Capt. Jai Narain Prasad Nishad
13. Shri Sis Ram Ola

LIST OF WITNESSES

|. DEPARTMENT OF HIGHER EDUCATION
MINISTRY OF HUMAN RESOURCE DEVELOPMENT

()  Smt. Vibha Puri Das, Secretary

(i)  Shri Amit Khare, Joint Secretary, (Book Promaot and Copyright)

(i) Prof. N.S. Gopalkrishnan, MHRD, IPR Chairpens

(iv) Prof. Ramakrishna, MHRD, IPR Professor, NLSB&ngalore

(v) Prof. V.C. Vivekananda, MHRD, IPR Chair ProfessNALSAR, University of Hyderabad

II. MINISTRY OF LAW AND JUSTICE (LEGISLATIVE DEPAR TMENT)
()  Shri N.K. Nampoothiry, Additional Secretary
(i) Shri R.K. Pattanayak, DLC

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director



Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer
Shrimati Harshita Shankar, Committee Officer

2. At the outset, the Chairman welcomed the memtethe meeting of the Committee to continue the
examination of the Copyright (Amendment) Bill, 201Recapitulating the progress made so far on the
mandate before the Committee, the Chairman comptiedethe members for their useful contributionha t
series of interactions with various stakeholders. ldminded the members about the deadline fixed for
submission of report on the Bill and sought theomeration and wisdom on finalization of Committee’
deliberation. Some of the members wanted adeqim&for going through voluminous documents and the
feedback received during interactions for judici@gsutiny and to arrive at conclusions/observationghe

Bill. It was felt that though the Committee woulilemnpt to finalise its report by the 15th Augu€1@ but for
any eventuality, extension of time may be considielepending on assimilation of further feedback thight

be required from the Department.

3. The Committee, then, heard the views of theredary, Department of Higher Education and other
officials of the Legislative Department on diffetgorovisions including the core issues of the Caghyr
(Amendment) Bill, 2010. The Chairman and memberisethcertain queries which were replied to by the
witnesses. The Committee decided to send a quasiiento the Department of Higher Education foriesp
within a week.

4. A verbatim record of the proceedings was kept.

5.  The Committee adjourned at 5AQ.



XXVIII
TWENTY - EIGHTH MEETING

The Committee on Human Resource Development mnat38 P.M. on Wednesday, the 18th August
2010 in Committee Room ‘A’, Ground Floor, Parliarhelouse Annexe, New Delhi.

MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes =~ —Chairman
Shri M. Rama Jois

Dr. Janardhan Waghmare

Shri Prakash Javadekar

Shri N. Balaganga

ok wDnRE

Dr. E.M. Sudarsana Natchiappan

LOK SABHA
7. Shri P.K. Biju
Shrimati J. Helen Davidson
9. Shri Prasanta Kumar Mazumdar
10. Dr. Vinay Kumar Pandey
11. Shri Tapas Paul
12. Shri Ashok Tanwar
13. Shri Joseph Toppo
14. Shri Madhu Goud Yaskhi

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer
Shrimati Harshita Shankar, Committee Officer

2 * * *

3 * * *

4.  Thereafter, the Committee took up for consitienaa statement prepared by the Secretariat dousr
provisions of the Copyright (Amendment) Bill, 200M@embers gave their suggestions on some provisibns
the Bill. In view of comprehensive changes/amends)ghe Committee decided to continue its delibenat
on the Bill in its next sitting.

5.  The Committee adjourned at 6/0f. to meet again on Thursday, the 26th August, 2010.



XXIX
TWENTY - NINTH MEETING

The Committee on Human Resource Development ti@B88pr.M. on Thursday, the 26th August 2010
in Room No. ‘63’, First Floor, Parliament House viNBelhi.

MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes  —Chairman
Shri M. Rama Jois

Dr. Janardhan Waghmare

Shri Prakash Javadekar

a kr wn PR

Dr. E.M. Sudarsana Natchiappan

LOK SABHA

Shri P.K. Biju

Shrimati J. Helen Davidson

Shri P.C. Gaddigoudar

Shri Prasanta Kumar Mazumdar
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10. Dr. Vinay Kumar Pandey 'Vinnu'
11. Shri Joseph Toppo

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shrimati Himanshi Arya, Committee Officer
Shrimati Harshita Shankar, Committee Officer

2. At the outset, the Chairman welcomed the mesmteithe meeting which was convened to continue
clause by clause discussion on the Copyright (Ammeamd) Bill, 2010. He sought their views on various
provisions of the Bill so that the line of repodion the Bill would be finalized. The Committeegtih
resumed consideration of the unfinished portioradftatement prepared by the Secretariat on theusari
provisions of the Copyright (Amendment) Bill, 2010he Chairman suggested that the members of the
Committee may sit again on 30th August to finattze deliberations.

3. Thereafter, the Committee considered the statgsx Bills referred to it for examination in tl®ntext
of large mandate, the time constraints for its detign and the impending re-constitution of the Quaittee.
The Committee decided to seek extension of time fifioe Bills excluding the National Institutes of
Technology (Amendment) Bill, 2010. It was decidbdttextension of time up to 15th October, 2010 &y
sought in respect of Copyright (Amendment) Bill, 120 As for the remaining four Bills i.e. the Fonmeig
Educational Institutions (Regulation of Entry ange@ations) Bill, 2010, the Prohibition of Unfaireetices in
Technical Educational Institutions, Medical Educaél Institutions and Universities Bill, 2010, tNational



Accreditation Regulatory Authority for Higher Edtiomal Institutions Bill, 2010 and the Central Edtional
Institutions (Reservation in Admission) Amendmeritl, B2010, extension of time be sought till 31st
December, 2010.

4 * * *

5.  The Committee adjourned at 5.



[l
THIRD - MEETING

The Committee on Human Resource Development tri2BAP.M. on Friday, the 1st October, 2010 in
Committee Room ‘D’, Ground Floor, Parliament Hodsmexe, New Delhi.

MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes ~ —Chairman
Dr. K. Keshava Rao

Shri Prakash Javadekar

Shri Pramod Kureel

Dr. Janardhan Waghmare

Shri N. Balaganga

ok wbnRE

LOK SABHA

Shri P.K.Biju

8. Shrimati J. Helen Davidson

9. Shri Rahul Gandhi

10. Shri P. Kumar

11. Shri Prasanta Kumar Majumdar
12. Capt. Jai Narain Prasad Nishad
13. Shri Sheesh Ram Ola

14. Shri Brijphushan Sharan Singh
15. Shri Ashok Tanwar

16. Shri Joseph Toppo

17. Dr. Vinay Kumar Pandey ‘Vinnu’
18. Shri P. Viswanathan

~

LIST OF WITNESSES

|. DEPARTMENT OF HIGHER EDUCATION
MINISTRY OF HUMAN RESOURCE DEVELOPMENT
() Smt. Vibha Puri Das, Secretary
(i) Shri S.K. Ray, Addl. Secretary & F.A.
(i) Ms. Pratima Dixit, Director
(iv) Prof. K.P. Singh, Director, Institute of Teatiogy(BHU)
(v) Prof. A.K. Tripathi, Professor, Institute of dieology (BHU)
(vi) Prof. P.K. Mukherjee, Professor, InstituteTafchnology (BHU)

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer



Shrimati Harshita Shankar, Committee Officer

2 * * *

3 * * *

4.  The Committee felt that consideration of thepdte on the Copyright (Amendment) Bill, 2010 would
require at least two meetings in view of very coaty@nsive nature of the Bill. The Committee, acauglyi,
decided to seek extension of time till the 31staDet, 2010 for presentation of the Report to Han'bl
Chairman, Rajya Sabha.

5 * * *
6 * * *
7' * * *
8 * * *
9 A verbatim record of the proceedings was kept.

10. The Committee then adjourned at 524h to meet again on Wednesday, the 13th Octobef).201



A
FOURTH - MEETING

The Committee on Human Resource Development m@t3@pP.M. on Wednesday, the 13th October,
2010 in Committee Room’ A’, Ground Floor, Parliarhelouse Annexe, New Delhi.

MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes ~ —Chairman
Shrimati Mohsina Kidwai

Dr. K. Keshava Rao

Shri M. Rama Jois

Shri N.K. Singh

Dr. Janardhan Waghmare

Shri N. Balaganga

No ook wbdhpRE

LOK SABHA

Shri Kirti Azad

9. Shri P.K. Biju

10. Shri Jeetendrasingh Bundela

11. Shri Suresh Chanabasappa Angadi
12. Shrimati J.Helen Davidson

13. Shri P.C. Gaddigoudar

14. Shri Rahul Gandhi

15. Shri Prataorao Ganpatrao Jadhav
16. Shri P. Kumar

17. Shri Prasanta Kumar Majumdar
18. Capt. Jai Narain Prasad Nishad
19. Shri Sheesh Ram Ola

20. Shri Brijphushan Sharan Singh
21. Shri Ashok Tanwar

22. Shri Joseph Toppo

23. Shri P. Viswanathan

o

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer
Shrimati Harshita Shankar, Committee Officer

2. At the outset, the Chairman welcomed the Memberthe meeting to consider and adopt draft227
Report on the Copyright (Amendment) Bill, 2010. T@hairman informed the members that the Hon’ble
Chairman, Rajya Sabha had acceded to the requést @ommittee for extension of time till 31st Cumto,
2010 for the presentation of the Report on the @gpy(Amendment) Bill, 2010. He also mentionedttaa



oral evidence on the Institutes of Technology (Adment) Bill, 2010 has already been completed, the
Secretariat may prepare a draft Report on the $anmm®nsideration of the Committee.

3.  The Committee then took up for consideraticaftd227th Report on the Copyright (Amendment) ,Bill
2010 and after some discussions adopted the sameCdmmittee, decided to present thewélzéport to the
Hon'ble Chairman, Rajya Sabha before 31st Octob&6 2the deadline fixed for presentation.

4 * * *

5.  The Committee then adjourned at 4226. to meet again on Tuesday, the 19th October, 2010.



VIl
SEVENTH-MEETING

The Committee on Human Resource Development tr&8apr.M. on Tuesday, the 9th November, 2010
in Room No. ‘63’, First Floor, Parliament House viNBelhi.

MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes =~ —Chairman
Shri Prakash Javadekar

Shri M. Rama Jois

Shri Pramod Kureel

Shri N.K. Singh

Shrimati Kanimozhi

Dr. Janardhan Waghmare

Shri N. Balaganga
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LOK SABHA
9. Shri Kirti Azad
10. Shri P.K.Biju
11. Shri Jeetendrasingh Bundela
12. Shrimati J. Helen Davidson
13. Shri Rahul Gandhi
14. Shri Deepender Singh Hooda
15. Shri P. Kumar
16. Shri Prasanta Kumar Majumdar
17. Capt. Jai Narain Prasad Nishad
18. Shri P. Vishwanathan

LIST OF WITNESSES

DEPARTMENT OF HIGHER EDUCATION

Smt. Vibha Puri Das, Secretary Higher Education

Sh. N.K. Sinha, Additional Secretary, MinistfyHRD;

Sh. N.K. Nampoothiry, Additional Secretary, Istgtive Deptt.;

Sh. Amit Khare, Joint Secretary, Deptt. Of Higkducation;

Prof. E.F.N. Ribeiro, Chairman School of Piagr& Architecture, Bhopal;
Dr. Shovan K. Saha, Director, School of Plagr& Architecture, Vijayawada;
Ar. J.R. Bhalla, Former President of Countibchitecture;

Ar. K. Rajagopalan, Eminent Architect and M@mbf Council of Architect;
Ar. Vijay Garg, Jt. Hony, Secretary, Indiastitute of Architecture;

Prof. S. M. Akhtar, Dean, Faculty of Architee, Jamia Milia Islamia University;
Prof. N.S. Gopalkrishnan, MHRD IPR Chair, TS Cochin;

Dr. Harvinder Singh, Director, Ministry of HR
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13. Sh. G:R. Raghavender, Director, Deptt. ofidigeducation;
14. Sh. B.K. Bhadri, Assistant Educational Adyvj8dHRD; and
15. Sh. K.K. Mishra, Consultant, MHRD.

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri J. Sundriyal, Director

Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer
Shrimati Harshita Shankar, Committee Officer

2. At the outset, the Chairman welcomed the Memlierthe meeting of the Committee which was
convened to hear the views of the Secretary, Deyegtt of Higher Education on the Architects (Amendthe
Bill, 2010. The Chairman also informed the memitkas he has received some suggestions relatingtses
6 and 7 of the Copyright (Amendment) Bill, 2010 aiag sections 18 and 19 of the Copyright Act, 1957
from Shri N.K. Singh and Shri Prakash Javadekambezs of the Committee, incorporated in the Report
relating to the Copyright (Amendment) Bill, 2010heél Committee ascertained views of the Secretary,
Department of Higher Education so that the saidoReig finalized and presented in the Parliamenthat

earliest.

3. The Committee, then, heard the views of theebarg, Department of Higher Education with respect
amendments in Section 18 and 19 of the Copyrigltt 2857. Members sought certain clarifications tock
the Secretary replied. The Committee directed g@eary to send the response of the Departmehinnne
or two days. In view of the circumstance, the Cottamidecided to seek extension of time till 26ttvé&ber,
2010 for presentation of the Report on the Copyrigimendment) Bill, 2010.

4, * *
5. A verbatim record of the proceedings was kept.

6. The Committee then adjourned at 5P45.



VI
EIGHTH - MEETING

The Committee on Human Resource Development m&t38p.M. on Thursday, the 18th November,
2010 in Committee Room ‘A’, Ground Floor, Parliarhelouse Annexe, New Delhi.

MEMBERS PRESENT

RAJYA SABHA

Shri Oscar Fernandes =~ —Chairman
Dr. K. Keshava Rao

Shri Prakash Javadekar

Shri M. Rama Jois

Shri Pramod Kureel

Shri N. Balaganga

ok wbdnE

LOK SABHA

Shri P.K.Biju

8. Shri Suresh Chanabasappa Angadi
9. Shri Deepender Singh Hooda

10. Shri Joseph Toppo

11. Dr. Vinay Kumar Pandey ‘Vinnu’

~

LIST OF WITNESSES

REPRESENTATIVES OF THE COUNCIL OF ARCHITECTURE
Prof. Vijay Shrikrishna Sohoni, President, CaliotArchitecture
Prof. Uday Chandrakant Gadkari, Member, Cowfciirchitecture
Prof. Inderjit Singh Bakshi, Member, Council&thitecture

Shri Prakash Deshmukh, Member, Council of Arsttiire

Mr. Bharat Thakordas Sheth, Member, Council afhitecture

a bk wDn ke

SECRETARIAT

Shrimati Vandana Garg, Additional Secretary
Shri Arun Sharma, Joint Director

Shri Sanjay Singh, Assistant Director
Shrimati Himanshi Arya, Committee Officer
Shrimati Harshita Shankar, Committee Officer

2. At the outset, the Chairman welcomed the memberthe meeting of the Committee convened for
hearing the views of the representatives of thenCibwf Architecture on various provisions of thechitects
(Amendment) Bill, 2010. The Chairman also madefaremce about the discussion held with the Segretar
Department of Higher Education with regard to sstjges of two members on clauses 6 & 7 of the Cigpyr
(Amendment) Bill, 2010 during the meeting of then@oittee held on the 9th November, 2010. Based en th
deliberations and subsequent response receivedifmepartment, necessary modifications had baered

out in the Committee’s Report on the Bill.



3.  Thereafter, the Committee gave its approvadhéoaforesaid modification made in the 227th Report
the Copyright (Amendment) Bill, 2010.

4 * * *

5.  The Committee decided to present its 22th Repothe Copyright (Amendment) Bill, 2010 in bdtie
Houses of Parliament on the 23rd November, 2010.

6. A verbatim record of the proceedings was kept.

7.  The Committee then adjourned at 4°46. to meet again on Thursday, the 25th November201



ANNEXURE



ANNEXURE - |
AS INTRODUCED IN THERAJYA SABHA

19 APR., 2010

Bill No. XXIV_of 2010

THE COPYRIGHT (AMENDMENT) BILL, 2010
A
BILL
further to amend the Copyright Act, 1957;

BE it enacted by Parliament in the Sixty-first Ye#ath®e Republic of India as follows:—

1. (1) This Act may be called the Copyright (Amendmeitj, 2010. Short title and

commencement.

(2) It shall come into force on such date as the @e@overnment
may, by notification in the Official Gazette, appibi

2. In section 2 or the Copyright Act, 1957 (hereieafeferred to as the Qe“g‘;',gﬂ“;e”t of

principal Act), —
(i) in clause d),—

(@) in sub-clauseV, for the words “cinematograph film or sound
recording, the producer; and”, the words “cinemedpg film, the producer
and the principal director;” shall be substituted;

—h

(b) sub-clause\i) shall be re-numbered as sub-clause (vii) thereg
and before sub-clauseii) as so re-numbered, the following clause shall be
inserted, namely:—




“(vi) in relation to a sound recording, the produced’a

(i) in clause f), the portion beginning with the words “on any
medium” and ending with the words. “produced by angans” shall be
omitted;

(iii) after clausef], ‘the following clause shall be inserted, namely:

(fa) “commercial rental” does not include the rentelse or lending
of a lawfully acquired copy of a computer programmeund recording,
visual recording or cinematograph film for non-girqgfurposes by a non-
profit library or non-profit educational institutig

(iv) for clauseff), the following shall be substituted, namely:

‘(ff) “communication to the public” means making any rkvar
performance available for being seen or heard loeratise enjoyed by the
public directly or by any means of display, or d#ffon other than by issuing
physical copies of it, whether simultaneously oplaices and times chosen
individually, regardless of whether any memberha public actually sees,
hears or otherwise enjoys the work or performaoncmade available.

Explanation— For the purposes of this clause, communicatioough
satellite or cable or any other means of simultasemmmunication to more
than one household or place of residence includksglential rooms of any
hotel or hostel shall be deemed to be communic&tidhe public;’;

(v) in clause i), the following proviso shall be inserted, namely:

“Provided that a copy of a work published in aowyratry outside India
with the permission of the author of the work amgorted from that country
into India shall not be deemed to be an infringingy;”; .

(vi) in clause @g), the following proviso shall be inserted, namely:

“Provided that in a cinematograph film a persoroséperformance is
casual or incidental in nature and, in the norneairse of the practice of the
industry, is not acknowledged anywhere includinghie credits of the film
shall not be treated as a performer except fomptirpose of clauseb) of
section 38B;";

(vii) after clauseX), the following clause shall be inserted, namely:
‘(xa) “Rights Management Information” means,—

(a) the title or other information identifying the vkoor performance;
(b) the name of the author or performer;

(c) the name and address of the owner of rights;

(d) terms and conditions regarding the use of thetsigand




(e) any number or code that represents the informatiferred to in
sub-clausesd) to (d), but does not Include any device or procedureniaid
to identify the user;’

(viii) after clausexx), the following clause shall be inserted, namely:

‘(xxa “visual recording” means the recording in any meg by any
method including the storing of it by any electomeans, of moving
images or of the representations thereof; from Wwiley can be perceived,
reproduced or communicated by any method;’

(ix) in clause %), the following Explanation shall be inserted
namely:—

“Explanation~ For the purposes of this clause, a cinematogfiiph
shall be deemed as a work of joint authorship exitepases where the pro-
ducer and the principal director is the same petson

3. In section 14, of the principal Act,—

(i) in ‘clause €), for sub-clausei), the following sub-clause shall be
substituted, namely:-

“(i) to reproduce the work in any material form indhgd—

(A) the storing of it in any medium by electronicodher means; or
(B) depiction in three-dimensions of a two-dimensiomark; or

(C) depiction in two-dimensions of a three dimensliomark;”

(i) in clause d),—

(@) for sub-clause (1), the following sub-clause kbal substituted,
namely:—

“(i) to make a copy of the film, including—
(A) a photograph of any image forming part thereof; o
(B) storing of it in any medium by electronic or atlheeans;”;

(b) for sub-clause (ii), the following sub-clause Ikl substituted,
namely:—

“(ii) to sell or give on commercial rental or offer &ale or for such
rental, any copy of the film;”

(iii) in clause €),—

(@) in sub-clausei), after the words “embodying it", the words
“including storing of it in any medium by electrarir other means” shall be
inserted;

(b) for sub-clauseii(), the following sub-clause shall be substituteg
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namely:—

“(ii) to sell or give on commercial rental or offer &ale or for such
rental, any copy of the sound recording”.

4. In section 15 of the principal Act, for the wordsd figures, “Designs
Act, 1911”, wherever they occur, the words andriégu‘Designs Act, 2000”
shall be substituted.

5. In section 17 of the principal Act, in the pravisafter clauseg], the
following clauses shall be inserted, namely:—

“(f) in the case of a cinematograph film produced orafter the
commencement of the Copyright (Amendment) Act, 2046 producer and
the principal director shall be treated jointlyths first owner of copyright;

() in the case of a cinematograph film produced teefthe
commencement of the Copyright (Amendment) Act, 20tt@ principal
director shall enjoy the copyright for a periodtef years after the expiry of
the duration of copyright in the cinematograph fiombject to the principal
director entering into a written agreement with diwener of the copyright in
the including the subsistence of copyright:

Provided that an agreement referred to in thisisdashall not be
necessary in case where the owner and principakctdir are the same
person:

Provided further that in case of any work incogted in a
cinematograph work nothing contained in clausgsad €) shall affect the
right of the author in the work referred to in deug) of sub-sectionl) of
section 13;".

6. In section 18 of the principal Act. in sub-sect{@), after the proviso, the
following provisos shall be inserted, namely:—

“Provided further that no such assignment shallapplied to any
medium or mode of exploitation of the work whichd diot exist or was not
in commercial use at the time when the assignmerst made, unless the
assignment specifically referred to such mediunmode of exploitation of
the work:

Provided also that the author of the literary arsimal work, included
in a cinematograph film or sound recording shalt assign the right to
receive royalties from the utilization of such wankany form other than as
port of the cinematograph film or sound recordirgept to the legal heirs or
to a copyright society for collection and distriloat and any agreement to
the contrary shall be void.”.

7. In section 19 of the principal Act,----

(i) in sub-section J), for the words “royalty payable, if any”, the
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words “royalty and any other consideration payablelll be substituted;

(i) after sub-section7}, the following sub-sections shall be inserteg
namely:—

“(8) The assignment of copyright in any work camyr to the terms
and conditions of the rights already assigned ¢omyright society in which
the author of the work is a member shall be void.

(90 No assignment of the copyright in any work to mak
cinematograph film or sound recording shall affibet right of the author or
the work to claim royalties or any other consideratpayable in case of
utilisation of the work in any form other than aartpof the cinematograph
film or sound recording”.

8. In section 19A of the principal Act, in sub-seati@®), in the second
proviso, for the words “Provided further that”, tHellowing shall be
substituted, namely:—

“Provided further that, pending the disposal of application for
revocation of assignment under this sub-sectiom,Gbpyright Board may
pass such order, as it deems fit regarding impléatien of the terms and
conditions of assignment including any consideratio be paid for the
enjoyment of the rights assigned:

Provided also that”.
9. In section 21 of the principal Act,—

(i) in sub-sectionl), for the words “the “Registrar of Copyrights”eth
words “the Registrar of Copyrights or by way of [iciknotice” shall be
substituted;

(i) after sub-section2, the following sub-section shall be inserted
namely:—

“(2A) The Registrar of Copyrights shall, within foumedays from the
publication of the notice in the official Gazetpmst the notice on the official
website of the Copyright Office so as to remairtha public domain for a
period of not less than three years".

10. In section 22 of the principal Act, the bracketsl avords “(other than a
photograph)” shall be omitted.

11. Section 25 of the principal Act shall be omitted.

12. In section 26 of the principal Act, the followingroviso shall be
inserted, namely:—

“Provided that in the case of a principal directitie copyright shall
subsist until seventy years from the beginning k& talendar year next
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following the year in which the film is published”.

13. In section 30 of the principal Act, for the wordgiting signed by him”,
the words “writing by him” shall be substituted.

14. In section 30A of the principal Act and in its rgaral heading, for the
words, figures and letter, “section 19 and 19A"e ttvord and figures
“section 19” shall be substituted.

15. In section 31 of the principal Act,—
(i) in sub-sectionl},—

(a) for the words “any Indian work”, the words “anyork” shall be
substituted;

(b) for the words “licence to the complainant” therd® “licence to
such person or persons who, in the opinion of tbpy@ght Board, is or are
gualified to do so” shall be substituted;

(c) the Explanation shall be omitted,;
(i) sub-section?) shall be omitted.
16. In section 31A of he principal Act,—

() in the marginal heading, for the words “Indianris”, the words
“or published works” shall be substituted;

(i) for sub-section), the following sub-section shall be substituted
namely: —

“(1) Where, in the case or any unpublished work or amyrk
published or communicated to the public and thekwsmwithheld from the
public in India, the author is dead or unknown anmot be traced, or the
owner of the copyright in such work cannot be fquaaly person may apply
to the Copyright Board for a licence to publish conmicate to the public
such work or a translation thereof in any language”

17. After section 31A of the principal Act, the folling sections shall be
inserted, namely: —

31B. (1) An organisation, registered under section 124heflncome-
tax Act, 1961 and working primarily for the benefif persons with
disability, and recognised under Chapter X of teesBns With Disabilities
(Equal Opportunities, Protection of Rights and Ralticipation) Act, 1995,
may apply to the Copyright Board in such form andnmer and
accompanied by such fee as may be prescribed, domgulsory licence to
publish any work in which copyright subsists foe tirenefit of such persons,
in a case to which clauself of sub-sectionl) of section 52 does not apply

find the Copyright Board shall dispose of such maplon as expeditiously
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as possible and endeavour shall be made to disposeich application
within a period of two months from the date of iiptef the application.

(2) The Copyright Board may, on receipt of an appiiccaunder Sub-
section (), inquire, or direct such inquiry as it considerscessary to
establish the credentials of the applicant andfyatiself that the application
has been made in good faith,

(3) If the Copyright Board is satisfied, after giving the owners of
rights in the, work a reasonable opportunity ohigeieard and after holding
such inquiry as it may deem, necessary, that a atsogy licence needs to
be issued to make the work available to the dishhlemay direct the
Registrar of Copyrights to grant to the applicanttsa licence to publish the
work.

(4) Every compulsory licence issued under this sacsioall specify
the means and format of publication, the periodnduwhich the compulsory
licence may be exercised and in the case of isbgemes; the number of
copies that may be issued:

Provided that where the Copyright Board bas isssedh a
compulsory licence it may, on a further applicatiand after giving
reasonable opportunity to the owners of rightseedtthe period of such
compulsory licence and allow the issue of more e®pis it may deem fit.

(5) The Copyright Board may specify the number ofiesphat may
be published without payment of royally and maytfie rate of royalty for
the remaining copies.

31C. ) Any person desirous of making a cover versionndge
sound recording in respect of any literary, dramati musical work, where
sound recordings of that work have been made bwittr the licence of
consent of the owner of the right in the work, ndty so subject to the
provisions of this section:

Provided that such sound recordings shall be énsdime medium as
the last recording unless the medium of the lasbrding is no longer in
current commercial use.

(2) The person Making the sound recordings shall grier notice or
his intention to make the sound recordings in thenmer as may be
prescribed, and provide in advance, copies ofalers or labels with which
the sound recordings are to be sold, and pay iubklack, to the owner or
rights in each work royalties in respect of all iespto be made by him, at the
rate fixed by the Copyright Board in this behalf:

Provided that such sound recordings shall notole @&r issued in any
form of packaging or with any cover or label whighlikely to mislead or
confuse the public as to their identity, and intijpatar shall not contain the
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name or depict in any way any performer of allieagound recording of the
same work or any cinematograph film in which suohr&l recording was
incorporated and, further, shall state on the calat it is a cover version
made under this section.

(3) The person making such sound recordings shallnmgite any
alteration in the literary or musical work which shanot been rnade
previously by or with the consent of the owner ights, or which is not
technically necessary for the purpose of makingsthend recordings:

Provided that such sound recordings shall not lelemuntil the
expiration of five calendar years after the endhef year in which the first
sound recordings of the work was made.

(4) One royalty in respect of such sound recordigdl ¥e paid for a
minimum of fifty thousand copies of each work dggieach calendar year in
which copies of it are made:

Provided that the Copyright Board may, by generder, fix a lower
minimum in respect of works in a particular langeiagr dialect having
regard to the potential circulation of such works.

(5) The person making such sound recordings shalhtadai such
registers and books of account in respect theraofuding full details of
existing stock as may be prescribed and shall allewowner of rights or his
duly authorised agent or representative to insptatecords and books of
account relating to such sound recording:

Provided that if on a complaint brought before @apyright Board to
the effect that the owner of rights has not beead pafull for any sound
recordings purporting to be made in pursuanceisfgéction, the Copyright
Board is,prima facie,satisfied that the complaint is genuine, it magspan
orderex partedirecting the person making the sound recordingese from
making further copies and, after holding such inguas it considers
necessary, make such further order as it may daemcluding an order for
payment of royalty.

Explanation— For the purposes of this section “cover versiom@ans
a sound recording made in accordance with thisosect

31D. (1) Any broadcasting organisation desirous of comicatitig to
the public by way of broadcast or by way of perfante of a literary or
musical work and sound recording which has alrdsein published may do
S0 subject to the provisions of this section.

(2) The broadcasting organisation shall give priotiag in such
manner as may be prescribed, of its intention tadcast the work stating
the duration and territorial coverage of the braaticand shall pay to the
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owner of rights in each work royalties in the manand at the rate fixed by
the Copyright Board:

(3) In fixing the manner and the rate of royalty undeb-section2),
the Copyright Board may require the broadcastimgpoisation to pay an
advance to the owners of rights.

(4) The names of the authors and the principal peréos of the work
shall, except in case of the broadcasting orgapizatommunicating such
work by way of performance, be announced with tleadicast,

(5) No fresh alteration to any literary or musicalrigowhich is not
technically necessary for the purpose of broadugstither than shortening
the work for convenience of broadcast, shall beenaithout the consent of
the owners of rights.

(6) The broadcasting organisation shall —

(a) maintain such records find books of account, etter to the
owners of rights such reports and accounts; and

(b) allow the owner of rights or his duly authorisedient or
representative to inspect all records and bookacobunt relating to such
broadcast, in such manner as may be prescribed.

(7) Nothing in this section shall affect the openatiof any licence
issued or any agreement entered into before thememmement of the
Copyright (Amendment) Act, 2010.".

18. In section 33 of the principal Act,—
(i) in sub-sectionl),—

(a) for the words, brackets and figures “the Copyriglamendment)
Act, 1994”, wherever they occur, the words, braskahd figures “the
Copyright (Amendment) Act, 2010" shall be subs#tljt

(b) for the words “No person or association of pesSpthe words
“No association of authors” shall be substituted;

(¢) in the first proviso, for the words “owner of goght”, the words
“author of work” shall be substituted,;

(d) in the second proviso, for the words “a perforgniights society”
the words “the copyrights societies” shall be sititgd;

(i) in sub-section 3), for the words “owner of rights”, the words
“author of works” shall be substituted.

(iii) in sub-sections4) and ) for the words “owner of rights”, the
words “author of works” shall be substituted.

Amendment of
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Insertion of new
section 33A.

19. After section 33 of the principal Act, the followg section shall be
inserted, namely:-

“33A. (1) Every copyright society shall publish its TarBtheme in | .. scheme by copyrigh
such manner as may be prescribed. societies.

(2) Any person who is aggrieved by the tariff schemay appeal to
the Copyright Board and the Board may, if satisfadter holding such
inquiry as it may consider necessary, make sucérsras may be required to
remove any unreasonable element, anomaly or ingtensiy therein:

Provided that the aggrieved person shall pay éocthpyright society
any fee as may be prescribed that has fallen dioeebmaking an appeal to
the Copyright Board and shall continue to pay sieghuntil the appeal is
decided and the Board shall not issue any ordgimgtahe collection of such
fee pending disposal of the appeal:

Provided further that the Copyright Board may raftearing the
parties fix an interim tariff and direct the agged parties to make the
payment accordingly pending disposal of the appeal.

20. In section 34 of the principal Act, for the wortlswner of rights”, | Amendment of

wherever they occur, the words “author of worksilshe substituted, section 34.
21. Section 34A of the principal Act shall be omitted. Omission of section 34A.
22.1In section 35 of the principal Act and its margiheading, — Amendment of
section 35.
(@) for the words “owners of rights”, wherever thegcor, the words
“author of work” shall be substituted;
(b) in sub-sectionl), in clause ¢), for the word “owners”, the word
“author” shall be substituted.
23. In section 36A of the principal Act,— Amendment of
section 36A.

(a) for the words “performing rights society”, the ms “copyright
society” shall be substituted,;

(b) for the words, brackets and figures “the Copyrimendment)
Act, 1994", the words, brackets and figures “thgp@mht (Amendment)
Act, 2010” shall be substituted.

24. In section 37 of the principal Act, in sub-secti@), for clause €), the | Amendment of
following clause shall be substituted, namely:— section 37.

“(e) sells or gives on commercial rental or offer sale or for such
rental, any such sound recording or visual recgrdefierred to in clause)
or claused),”

25. In section 38 of the principal Act, sub-sectidq8% and @) shall be
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omitted.

26. After section 38 of the principal Act, the follawg sections shall be
inserted, namely:—

"38A. (1) Without prejudice to the rights conferred on aughh the
performer’s right which is an exclusive right sudtjeo the provisions of this
Act to do or authorize for doing any of the followji acts in respect of the
performance or any substantial part thereof, namel

(@ to make a sound recording or a visual recordirfg the
performance, including—

(i) reproduction of it in any material form includitige storing of it in
any medium by electronic or any other means;

(i) issuance of copies of it to the public not betupies already in
circulation;

(ili) communication of it to the public;

(iv) selling or giving it on commercial rental or afffor sale or for
commercial rental any copy of the recording;

(b) to broadcast or communicate the performanceetlblic except
where the performance is already broadcast.

(2) Once a performer has, by written agreement, caede to the
incorporation of his performance in a cinematogrfipi he shall not, in the
absence of any contract to the contrary, objecthto enjoyment by the
producer of the film of the performer’s right ireteame film:

Provided that notwithstanding anything containedhis sub-section,
the performer shall be entitled far royalties inseaof making of the
performances for commercial use.

38B. The performer of a performance shall, inddpetly of his right
after assignment, either wholly or partially of hight, have the right, —

(a) to claim to be identified as the performer of pésformance except
where omission is dictated by the manner of theofisee performance; and

(b) to restrain or claim damages in respect of arstodion,
mutilation or other modification of his performantat would be prejudicial
to his reputation.

Explanation —For the purposes of this clause, it is herebyif@drthat
mere removal of any portion of a performance far purpose of editing, or
to fit the recording within a limited duration, @ny other modification
required for purely technical reasons shall notlbemed to be prejudicial to
the performer’s reputation.

Insertion of new sections 38
and 38B.
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27. For section 39A of the principal Act, the followi section shall be
substituted, namely:—

“39A (1) Sections 18, 19, 30, 30A, 33, 33A, 53, 55, 58, &8 65,
65A, 65B and 66 shall, with necessary adaptationsraodifications apply
in relation to the broadcast reproduction rightainy broadcast and the
performer’s right in any performance as they applselation to copyright in
a work:

Provided that where copyright or performer’s righbsists in respect
of any work or performance that has been broadoasicence to reproduce
such broadcast, shall take without the consenthef dwner of right or
performer, as the case may be, or both of them:

Provided further that the broadcast reproductightror performer’s
right shall not subsist in any broadcast or perfooe if that broadcast or
performance is an infringement of the copyrighaity work.

(2) The broadcast reproduction’ right or the perfarsmeght shall not
affect the separate copyright in any work in respéavhich, the broadcast
or the performance, as the case may be, is made.”.

28. In section 40 of the principal Act, in the provi$o clausei(i), after the
words "the order relates”, the words “but suchretef copyright shall not
exceed the term of copyright provided under thig’ Ahall be inserted.

29. In section 40A of the principal Act, sub-sectid®), (in clause (ii), the
following proviso shall be inserted, namely:—

“Provided that it does not exceed the period mlediunder this Act;”;
30. In section 45 of the principal Act, in sub-sect{@h in the proviso, —

(i) for the words “relation to any goods”, the wofdslation to any
goods or services” shall be substituted;

(i) for the words and figures "section of the Tradd &erchandise
Marks Act, 1958" the words and figures “sectionf3he Trade Marks Act,
1999” shall be substituted.

31.In section 52 of the principal Act, in sub-sect{dy—
(i) for clause &), the following clause shall be substituted, namel

“(a) a fair dealing with any work, not being a compyteogramme,
for the purposes of —

(i) private or personal use, including research;
(i) criticism or review, whether of that work or afyaother work;

(iii) the reporting of current events, including thearing of a lecture
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delivered in public.

Explanation— The storing of any work in any electronic medifon
the purposes mentioned in this clause, includiegrhkidental storage of any
computer programme which is not itself infringingpy for the said
purposes, shall not constitute infringement of cayhy.”;

(i) for clauseshy), (c), (d), (&), (), (@), (h), () and {) , the following
shall be substituted, namely:—

“(b) the transient and incidental storage of a workperformance
purely in the technical process of electronic tnaission or communication
to the public;

(¢) transient and incidental storage of a work ofgrerance for the
purpose of providing electronic links, access tegnation, where such links,
access or integration has not been expressly ptetiby the right holder,
unless the person responsible is aware or has naalso grounds for
believing that such storage is of an infringingyop

Provided that if the person responsible for tloeagje of a copy, on a
complaint from which any person has been preveritednay require such
person to produce an order within fourteen daysiftlee competent court for
the continued prevention of such storage;

(d) the reproduction of any work for the purpose ofjudicial
proceeding or for the purpose of a report of agiadliproceeding;

(e) the reproduction or publication of any work pregzh by the
Secretariat of a Legislature or, where the Legistatonsists of two Houses
by the Secretariat of either House of the Legistgtexclusively for the use
of the members of that Legislature;”;

(f) the reproduction of any work in a certified capyde or supplied
in accordance with any law for the time being ircéy

(9) the reading or recitation in public of reasonabldracts from a
published literacy or dramatic work;

(h) the publication in a collection, mainly compos#dcon-copyright
matter,bona fideintended for instructional use, and so describethé title
and in any advertisement issued by or on behathefpublisher, or short
passages from published literary or dramatic workst themselves
published for such use in which copyright subsists:

Provided that not more than such passages frorksway the same
author are published by the same publisher dumygpariod of five years.

Explanation-In the case of a work of joint authorship, refeemnin
this clause to passages from works shall inclutereaces to passages from
works by any one or more of the authors of thossages or by any one or




more of those authors in collaboration with anyeotberson;
(i) the reproduction of any work—
(i) by a teacher or a pupil in the course of instamgtor
(i) as part of the questions to be answered in amiegdion; or
(iii) in answers to such questions;

() the performance, in the course of the activibésn educational
institution, of a literary, dramatic or musical \dsy the staff and students of
the institution, or of a cinematograph film or ausd recording if the
audience is limited to such staff and students,pients and guardians of
the students and persons connected with the &estivif the institution or the
communication to such an audience of a cinematbgfdm or sound
recording;”;

(iii ) for-clause 1)), the following clause shall be substituted, namel

“(n) the storing of a work in any medium by electromeans by a
non-commercial public library, for preservation fifie library already
possesses a non-digital copy of the work;”;

(iv) in clause @), for the words “public library”, the words, “non-
commercial public library” shall be substituted,;

(v) after clausey), the following clause shall be inserted, namely:—

“(w) the making of a three-dimensional object frorwa-tlimensional
artistic work, such as a technical drawing, for fheposes of industrial
application of any purely functional part of a ugefevice;

(vi) in clause y), for the words “dramatic or”, the words “dramatic
artistic or” shall be substituted; .

(vii) rafter clause 48 and, theExplanationthereunder, the following
clauses shall be inserted, namely:—

“(zb) the adaptation, reproduction, issue of copiesamnmunication
to the public of any work in a format, includinggsilanguage, specially
designed only for the use of persons suffering feowisual, aural or other
disability that prevents their enjoyment of suctrkgan their normal format;

(zo the importation of copies of any literary or stitt work, such as
labels, company logos or promotional or explanatoggerial, that is purely
incidental to other goods or products being impbtaevfully.”.

32. Section 52B of the principal Act shall be omitted.

33. For section 53 of the principal Act, the followirggction shall be

Omission of section 52B.
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substituted, namely:—

“53. (1) The owner of any right conferred by this Act @spect of any
work or any performance, embodied in such workhiar duly authorised
agent, may give notice in writing to the Commissioof Customs, or to any
other officer authorised in this behalf by the CahBoard of Excise and
Customs,—

(a) that he is the owner of the said right, with griseereof; and

(b) that he requests the Commissioner for a pesqetified in the
notice, which shall not exceed one year, to trefainging copies of the work
as prohibited goods, and that infringing copieshaf work are expected to
arrive in India at a time and a place specifiethanotice.

(2 )The Commissioner, after scrutiny of the evimefurnished by the
owner of the right and on being satisfied may, scibjo the provisions of
sub-section §), treat infringing copies of the work as prohibitgoods that
have been imported into India, excluding goodsandit:

Provided that the owner of the work deposits sanfount as the
Commissioner may require as security having re¢anthe likely expenses
on demurrage, cost of storage and compensatitiretonporter in case it is
found that the works are not infringing. copies.

(3) When any goods treated as prohibited undesssation 2) have
been detained, the Customs Officer detaining theail 8:form the importer
as well as the person who gave notice under sufBrdd) of the detention
of such goods within forty eight hours of theiretgion.

(4) The Customs Officer shall release the goods, theg shall no
longer be treated as prohibited goods, if the pergbo gave notice under
sub-section 1) does not produce any order from a court havimiggiction
as to the temporary or permanent disposal of swdug within fourteen
days from the date of their detention.”.

34. In section 55 of the principal Act, in sub-secti(®), for the portion
beginning with the words “a name purporting to laeid ending with the
words “as the case may be, appears”, the follovehall be substituted,
namely:—

“or, subject to the provisions of sub-sectid) of section 13, a
cinematograph film or sound recording, a name panpto be that of the
author, or the publisher, as the case may beabfabrk, appears”.

35. In section 57 of the principal Act,—

(i) in sub-section), in clause f), the words “which is done before
the expiration of the term of copyright” shall baited;

(il) in sub-section 4), the words “other than the right to claim

Importation  of
copies.

Amendment of
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section 57.

infringing




authorship of the work” shall be omitted.

36. After section 65 of the principal Act, the follawg sections shall be
inserted, namely:—

“65A. (1) Any person who circumvents an effective technialalg
measure applied for the purpose of protecting drtherights conferred by
this Act, with the intention of infringing such fitg, shall be punishable with
imprisonment which may extend to two years andl st be liable to fine.

(2) Nothing in sub-sectiorl] shall prevent any, person from,—

(@ doing anything referred to therein for a purposg expressly
prohibited by this Act:

Provided that any person facilitating circumvently another person
of a technological measure for such a purpose shalhtain a complete
record of such other person including his nameyestdand all relevant
particulars necessary to identify him and the psepfmr which he has been
facilitated; or

(b) doing anything necessary to conduct encrypti@eaech using a
lawfully obtained encrypted copy; or

(¢) conducting any lawful investigation; or

(d) doing anything necessary for the purpose ofrigdtie security of
a computer system or a computer network with thihaisation of its
owner; or

(e) operator; or

(f) doing anything necessary to circumvent technollgmeasures
intended for identification or surveillance of aeysor

(g) taking measures necessary in the interest abmealtsecurity.
65B. Any person, who knowingly,—

(i) removes or alters any rights management infoonatvithout
authority, or

(i) distributes, imports for distribution, broadcastscommunicates to
the public, without authority, copies of any wodk, performance knowing
that electronic rights management information hesnbremoved or altered
without authority, shall be punishable with impnseent which may extend
to two years and shall also be liable to fine:

Provided that if the rights management informatias been tampered
with in any work, the owner of copyright in such hkanay also avail of
civil remedies provided under Chapter XIl agait& persons indulging in

Insertion of new
sections. 65A and 65B.

Protection of technologica
measures.

Protection of Rights|
Management Information.




such acts.”.

37. In section 66 of the principal Act, after the wefdelivered up to ‘the
owner of the copyright,” the words “or may maketsocder as it may deem
fit regarding the disposal of such copies or plasésll be inserted.

38.In section 78 of the principal Act, in sub-sect{@h—
(i) after clause (c), the following clauses shalinserted, namely:—

“(cA) the form and manner in which an organisation @yagly to the
Copyright Board for compulsory licence for disabsed the fee which may
accompany such application under sub-sectipof(section 31 B;

(cB) the manner in which a person making sound rengrdiay give
prior notice of his intention to make sound recogdunder sub-sectio?) of
section 31 C;

(cC) the register and books of account and the deffigsisting stock
which a person making sound recording may mainiagter sub-sectiorb)
of section 31C;

(cD) the manner in which prior notice may be giverablgroadcasting
organisation under sub-sectid) 6f section 31D;

(cE) the reports and accounts which may be maintaimetér clause
(a), and the inspection of records and books of ascatnich may be made
under clauseh) of sub-sectiong) Of section 31D;

(i) after clausedg), the following clauses shall be inserted, namely:

(ccA the manner in which a copyright society may mlblits Tariff
Scheme under sub-sectidl) 6f section 33A;

(ccB) the fee which is to be paid before filing an agpt the
Copyright Board under sub-sectid?) 6f section 33A;”";

(iii) clause gb) shall be omitted.

Amendment of
section 66.

Amendment of
section 78.




STATEMENT OF OBJECTS AND REASONS

The Copyright Act, 1957 was enacted to amendcamdolidate the law relating to copyrights in India
To meet with the national and international requieats and to keep the law updated, the Act has been
amended five times since then, once each in thes 83, 1984, 1992, 1994 and 1999. The 1994 amamtdm
was a major one which harmonised the provisionthefAct with the Rome Convention, 1961 by providing
protection to the rights of performers, producefspbonograms and broadcasting organizations. kb als
introduced the concept of registration of Copyri§latcieties for collective management of the righteach
category of copyrighted works. The last amendmerit999 introduced a few minor changes to comply wit
the obligations under the Trade Related Aspeclsteflectual Property Rights(TRIPS).

2.  The Actis now proposed to be amended wittothect of making certain changes for clarity, tmoze
operational difficulties and also to address certawer issues that have emerged in the contestgdhl
technologies and the Internet. The two World letdllal Property Organisation (WIPO) Internet Testi
namely, WIPO Copyright Treaty (WCT), 1996 and WIP@rformances and Phonograms Treaty (WPPT),
1996 have set the international standards in thgiseres, the WCT and the WPPT were negotiatedd6 &9
address the challenges posed to the protectionopiyrights and Related Rights by digital technology,
particularly with regard to the dissemination obtected material over digital networks such aslthernet.
The member countries of the WIPO agreed on thiyutif having the Internet treaties in the changéabal
technical scenario and adopted them by consensuasdér to extend protection of copyright mateialndia
over digital networks such as internet and othemmater networks in respect of literary, dramatiasioal and
artistic works, cinematograph films and sound rditays works of performers, it is proposed amendAtieto
harmonise, with the provisions of the two WIPO intg¢ Treaties, to the extent considered necessaty a
desirable. The WCT deals with the protection far #duthors of literary and artistic works such agings,
computer programmes; original databases; musicaksyoaudiovisual works; works of fine art and
photographs. The WPPT protects certain “relatelstsigwhich are the rights of the performers anddpicers

of phonograms. However, India has not yet signedabove mentioned two treaties. Moreover, the main
object to make amendments to the Act is that @oissidered that in the knowledge society in whi@hlive
today, it is imperative to encourage creativity fwomotion of culture of enterprise and innovatsm that
creative people realise their potential and itésassary to keep pace with the challenges fortagfasing
knowledge and modern society:

3. The amendments proposed in the Biter alia seeks to,—

(i) make the provisions of the Act in conformityitv World Intellectual Property Organisation’s
WIPO Copyright Treaty (WCT) and WIPO Performanced Rhonograms Treaty (WPPT) and to
ensure protection to the copyright holders agatistumvention of effective technological
measures applied for purpose of protection of thigits and circumvention of rights management
information and to provide for punishment for tweays and fine for violation of such rights;

(i) provide exclusive rights and moral rights ferformers in conformity with the WIPO
Performances and Phonograms Treaty (WPPT);

(i) provide for definition of new terms, namelycommercial rental”, “Rights Management
Information” and “visual recording” and to amene texisting definitions of the terms “author”,



(iv)

v)

(Vi)
(vii)

“cinematograph films”, “communication to the pubJit infringing copy”, “performer” and “work
of joint authorship”;

make provision for storing of copyrights miadéé by electronic means in the context of digital
technology and to provide for the liability of intet service providers;

enhance the term of copyright for photographter “life plus sixty years” instead of only sixty
years” as at present;

introduce copyright term of seventy yearspoincipal director;

extend the copyright term for the producer &nother ten years that is from sixty years testy
years if he enters into an agreement with the radirector;

(viii) give independent rights to authors of litgrand musical works in cinematograph films;

(ix)

)

(xi)
(xii)

clarify that the authors would have rightsrézeive royalties and the benefits enjoyed thraihgh
copyright. societies;

ensure that the authors of the works, in paldir, author of the songs included in the
cinematograph films or sound recordings, receiyaltyp for the commercial exploitation of such
works;

allow the physically challenged persons toess 10 copyright material in specialised formals;

make provision for compulsory licensing foertain entities for publication of copyright works
other formats;

(xiii) introduce statutory licensing for versiorcordings of all sound recordings to ensure thatewh

(xiv)

(xv)

(xvi)

making a sound recording of any literary, dramatienusical work the interest of the copyright
holder is duly protected,;

introduce a system of statutory licensinghtmadcasting organisations to access to literagy a
musical works and sound recordings without subjgcthe owners of copyright works to any
disadvantages;

make provision for compulsory licence (thrbutpe Copyright Board) to publish or communicate
to the public such work or translation where ththauis dead or unknown or cannot be traced or
the owner of the copyright work In such work canbetfound;

make provision far formulation and adminéton of copyright societies by the authors instefd
the owners;

(xvii) make provision for formulation of a tariftkeme by the copyright societies subject to sgyuiin

the Copyright Board;

(xviii)provide for continuous payment of royaltidy aggrieved party pending the appeal before the

Copyright Board and the Copyright Board may fixeniin tariff pending appeal on the tariff
scheme; and



(xix) strengthen enforcement of rights by makimgvision of control of importing infringing copidsy
the Customs department, disposal of infringing es@nd presumption of authorship under civil
remedies.

4.  The notes on clauses explain in detail theouarprovisions of the Bill.

5.  The Bill seeks to achieve the above objects.

KAPIL SIBAL.
NEW DELHI;

The30thMarch, 2010.



LIST OF WITNESSES

ANNEXURE I

Sl.No. Name of Organisation/Individual Date of Megt

1. Shri Javed Akhtar 4/06/2010

2. Film & Television Producers Guild of India Ltdlumbai 15/06/2010

3. Indian Motion Picture Producers’ Association,ivhai -do-

4, Federation of Indian Publishers, New Delhi -do-

5. Association of Publishers in India, New Delhi o-d

6. Inclusive Planet, Kochi -do-

7. Xavier's Resource Centre for the Visually Challathge-do-
Mumbai.

8. Motion Picture Association, Mumbai 22/06/2010

9. International Confederation of Societies of Authoasd| -do-
Composers (CISAC)

10. Authors Guild of India, New Delhi -do-

11. The News Broadcasting Association (NBA), NewihbDe 29/06/2010

12. The Indian Broadcasting Foundation, New Delhi do--

13. RPG Enterprises- Saregama, Kolkata -do-

14. The Indian Music Industry, Mumbai -do-

15. South India Music Companies Association, Chienna -do-

16. Business Software Alliance, New Delhi -do-

17. Yahoo India Private Ltd., Bangalore -do-

18. eBay India Pvt. Ltd., Mumbai -do-

19. Google India Pvt. Ltd., Gurgaon -do-

20. OnMobile Global Limited, Gurgaon -do-

21. Internet and Mobile Association of India, NewIRl -do-

22. Copyright Board 30/06/2010

23. The Phonographic Performance Ltd., Mumbai -do-

24, Indian Reprographic Rights Organization, NedhDe 30/06/2010




25. The Indian Performing Right Society Limited, ibai 15/07/2010
26. Association of Radio Operators for India (ARQNgw Delhi -do-

27. South Indian Film Chamber of Commerce, Chennai -do-

28. Smt. Shubha Mudgal, Shri Sanjay Tandon 16/n20




